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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  210  and  235 

National  School  Lunch  Program  and 
State  Administrative  Expense  Funds; 
Assessment,  Improvement  and 
Monitoring  System 

agency:  Food  and  Nutrition  Service, 
USD  A 

action:  Proposed  rule. 

summary:  This  proposal  would  amend 
regulations  for  Part  210,  National  School 
Lunch  Program  and  Part  235,  State 
Administrative  Expense  Funds.  A  copy 
of  an  interim  regulation  to  amend  Part 
235,  that  was  published  in  the  Federal 
Register  on  September  14, 1979  is  also 
included  and  open  to  comment.  At  the 
time  these  regulations  are  finalized  it  is 
planned  to  also  amend  Part  220,  School 
Breakfast  Program.  The  amendments  to 
Part  220  will  basically  correspond  to 
those  made  in  the  National  School 
Lunch  Program  regulations.  (FNS  will 
assume  that  comments  made  in 
response  to  the  following  Part  210 
proposal  would  also  be  applicable  to 
Part  220.  Comments  specifically  on  Part 
220,  School  Breakfast  Program,  should 
be  submitted  during  the  comment  period 
on  this  proposal.) 

The  changes  suggested  by  these 
proposals  are  known  collectively  as  the 
Assessment,  Improvement  and 
Monitoring  System  (AIMS).  The 
objectives  of  the  AIM  System  are:  to 
analyze  current  school  lunch  and 
breakfast  program  management  by  State 
agencies:  to  foster  improvements  in 
program  management  by  States:  to 
monitor  effectively  the  use  of  Federal 
funds:  and  to  protect  the  nutritional 
integrity  of  meals  served  under  the 
programs. 

DATES:  To  be  assured  of  consideration, 
comments  should  be  received  on  or 
before  January  2, 1980.  Comments  are 
welcome  on  the  proposed  regulations  for 
Parts  210  and  235  as  well  as  the  interim 
regulations  for  Part  235.  The  Department 
will  find  it  particularly  helpful  if 
commentors  would,  in  addition  to  their 
general  concerns,  when  possible, 
address  the  special  areas  in  need  of 
public  comment  set  forth  in  Section  XIV 
of  this  preamble.  At  this  time  the 
Department  plans  to  implement  AIMS  60 
days  after  issuing  final  regulations. 
Comments  on  the  timing  of 
implementation  and  its  costs  are  also 
requested. 

ADDRESS:  Comments  should  be  sent  to 
Margaret  O’K.  Glavin,  Director,  School 


Programs  Division,  USDA-FNS, 
Auditors  Building,  201 14th  Street  S.W., 
Room  4122,  Washington,  D.C.  20250, 
[telephone:  (202)  447-8130). 

FOR  FURTHER  INFORMATION  CONTACT: 

Stan  Garnett  or  Barbara  Hallman, 
School  Programs  Division,  USDA-FNS, 
Washington,  D.C.  20250,  [telephone: 

(202)  447-9069). 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  presentation  of  the  Assessment, 
Improvement  and  Monitoring  System 
(AIMS)  is  divided  into  a  master 
preamble  and  three  amendments,  each 
prefaced  by  its  own  abbreviated 
preamble.  AIMS  is  a  complex  system 
which,  at  this  time,  includes  proposed 
regulatory  amendments  to  the  National 
School  Lunch  Program  regulations  (Part 
210)  and  the  State  Administrative 
Expense  Fund  regulations  (Part  235).  An 
interim  amendment  to  Part  235,  related 
to  AIMS,  was  published  on  September 
14, 1979  and  is  reprinted  for  the  reader’s 
convenience  in  this  issue  of  the  Federal 
Register.  It  also  is  subject  to  public 
comment  as  a  part  of  the  entire  AIMS 
proposal. 

The  master  preamble,  which  follows 
this  introduction,  is  meant  to  explain  the 
system  as  a  whole,  detailing  how  all  the 
regulatory  components  fit  together.  It  is 
recommended  that  the  reader  carefully 
review  the  master  preamble  before 
reading  the  proposed  regulatory 
changes.  Because  the  implementation  of 
AIMS  would  require  numerous  and 
scattered  regulatory  changes  to  Parts 
210  and  235,  it  is  difficult  to  gain  a 
complete  understanding  of  the  system 
by  reading  only  the  proposed  and 
interim  regulatory  changes  without  first 
reviewing  the  structure  of  AIMS  as 
presented  in  the  master  preamble. 

Table  of  Contents 

I  Background 

II  System  Overview 

III  How  Performance  Standards  are 

Reviewed 

a.  Performance  Standard  1 

b.  Performance  Standards  2  &  3 

c.  Performance  Standard  4 

d.  Performance  Standard  5 

e.  Performance  Standard  6 

IV  Reviews 

a.  How  often  must  a  State  agency  review  a 
School  Food  Authority? 

b.  When  reviews  should  be  undertaken  and 
other  facts  about  reviews. 

(1)  For  School  Food  Authorities  reviewed 
on  a  2-year  cycle  (larger  School  Food 
Authorities) 

First  review 

Follow-up  review  and  certification 
procedure 

Certification  procedure  exception 
Final  review 


(2)  For  School  Food  Authorities  reviewed 
on  a  5-year  cycle  (smaller  School  Food 
Authorities) 

First  review 
Follow-up  review 

c.  How  many  schools  must  a  State  agency 
review  in  each  School  Food  Authority? 

d.  How  does  a  State  agency  select  specific 
schools  to  review  within  a  School  Food 
Authority? 

(1)  School  selection  on  first  reviews 

(2)  School  selection  on  follow-up  reviews 

(3)  School  selection  on  final  reviews 

e.  Illustrative  summary  of  the  review 
system 

(1)  5-year  review  cycle 

(2)  2-year  review  cycle 

f.  What  records  must  be  kept? 

g.  Information  to  include  in  State  agency 
review  records. 

V  What  Fiscal  Claims  Should  the  State 

Agency  Assess  for  Each  Type  of 
Performance  Standard  Violation? 

a.  Performance  Standard  1 

b.  Performance  Standards  2  and  3 

c.  Performance  Standard  4 

d.  Performance  Standard  5 

e.  Performance  Standard  6 

VI  What  Happens  If  the  State  Agency  Finds 

Very  Serious  Problems  As  Soon  As  It 
Begins  Its  First  Review  of  a  School  Food 
Authority? 

VII  What  Happens  If  a  New  Performance 
Standard  Violation  Is  Found  On  a 
Follow-up  Review  or  Final  Review? 

VIII  How  Can  a  School  Food  Authority 
Challenge  a  Projected  Assessed 
Overclaim? 

IX  What  Happens  If  a  State  Agency  Fails  to 

Collect  Overpayments? 

X  What  Information  Is  Needed  in  the  State 

Plan  Concerning  Reviews? 

XI  State  Agency  AIMS  Progress  Reports 

XII  FNSRO  Evaluation  of  State  Agencies 

XIII  Miscellaneous  Provisions 

XIV  Funding 

a.  Background  of  State  Administrative 
Expense  Fund  (SAE)  funding. 

b.  AIMS  Sanctions 

(1)  Use  of  funds 

(2)  Five  sanction  areas 

(3)  Sanctions  for  noncompliance 

(4)  Funds  sanctioned 

(5)  Sanction  appeal  procedure 

XV  Special  Areas  in  Need  of  Public  Comment 

I.  Background 

The  Department’s  Office  of  the 
Inspector  General  (OIG)  and  the 
General  Accounting  Office  (GAO)  have 
raised  significant  questions  regarding 
the  effectiveness  of  present  school 
feeding  program  reimbursement 
claiming  procedures,  monitoring 
systems,  and  corrective  action  activities. 
These  findings  have  been  reported  in 
numerous  Office  of  Inspector  General 
audits  over  the  past  several  years.  Audit 
report  number  27611-1-Ch,  known  as 
the  "Twelve  State  Audit’’  was  the 
largest  such  audit  to  uncover  overall 
shortcomings  of  financial  management 
in  school  nutrition  programs.  On  April 
25, 1978,  the  USDA  Inspector  General 
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expressed  to  Carol  Tucker  Foreman, 
USDA  Assistant  Secretary  for  Food  and 
Consumer  Services,  a  concern  that 
deficiencies  fundamental  to  the 
operation  of  FNS  programs  had  been 
found  to  continually  recur  in  program 
entities  audited  by  OA  (Office  of  Audit, 
USDA).  The  Inspector  General  cited 
several  deficiencies  that  USDA  auditors 
had  repeatedly  encountered  in  school 
nutrition  programs.  These  included 
overstated  meal  counts,  meals  claimed 
for  free  and  reduced  price 
reimbursement  not  supported  by 
approved  applications,  and  meals  not 
meeting  FNS  meal  requirements. 
According  to  the  Inspector  General, 
these  uncorrected  deficiencies  had 
generated,  or  had  potential  to  generate, 
large  dollar  losses  to  the  Federal 
Government.  These  revelations  have 
been  partly  substantiated  by  the  results 
of  a  study  by  the  General  Accounting 
Office  (GAO).  A  GAO  report  dated  June 
15, 1977,  indicated  that,  in  at  least  one 
city,  as  much  as  40  percent  of  all  meals 
served  did  not  contain  required  food 
components  or  quantities.  The  USDA 
and  GAO  studies  together  have 
indicated  that  federal  reimbursement  is 
made  for  meals  which  fail  to  meet 
minimum  nutritional  standards,  that 
reimbursement  is  in  some  cases 
exceeding  documented  allowable  costs, 
and  that  more  meals  are  being  claimed 
for  reimbursement  as  free  and  reduced 
price  meals  to  needy  children  than  the 
number  of  children  approved  for  such 
meals.  The  Department  believes  that 
increased  emphasis  over  and  above 
existing  monitoring  and  management 
efforts  is  needed  to  resolve  these 
problems. 

Public  Law  95-627,  enacted  on 
November  10, 1978,  which  amended 
Section  7  of  the  Child  Nutrition  Act  of 
1966,  made  several  changes  in  the 
method  by  which  State  Administrative 
Expense  (SAE)  funds  are  to  be  allocated 
to  State  agencies  which  administer  the 
child  nutrition  programs.  It  provides  for 
an  annual  allocable  amount  equal  to  one 
and  one-half  percent  of  all  program 
funds  expended  during  the  second 
preceding  fiscal  year  in  those  programs 
(except  for  the  Summer  Food  Service 
Program  for  Children).  From  that 
amount,  the  Department  is  to  allocate  to 
each  State  agency  which  administers  the 
school  feeding  programs  (the  National 
School  Lunch,  School  Breakfast,  Special 
Milk  and  Food  Service  Equipment 
Assistance  Programs)  one  percent  of  the 
program  funds  expended  in  these 
programs  within  the  State  during  the 
second  preceding  fiscal  year.  A  second 
allocation  to  State  agencies  which 
administer  the  Child  Care  Food  Program 


is  based  on  the  application  of  a 
specified  formula  to  the  program  funds 
expended  in  that  program  during  the 
same  time  period.  The  funds  which 
remain  after  these  allocations  have  been 
made  are,  as  provided  for  in  Section  7  of 
the  Child  Nutrition  Act  as  amended  by 
Pub.  L.  95-627  are  to  be  allocated  to 
States  by  the  Department  “in  amounts 
(it)  determines  necessary  for  the 
improvement  in  the  States  of  the 
administration  of  the  (child  nutrition) 
programs  .  .  .  including,  but  not  limited 
to,  improved  program  integrity  and  the 
quality  of  meals  served  to  children.” 

The  fiscal  year  1979  Agricultural, 

Rural  Development  and  Related 
Agencies  Appropriation  Act  (Pub.  L.  95- 
448),  in  language  contained  in  U.S. 
Senate  Appropriation  Report  No.  95- 
1058,  also  makes  reference  to 
improvement  of  program  management 
The  Report  earmarks  $4  million  of  the 
fiscal  year  1979  SAE  fund  appropriation 
“for  activities,  including  audits,  to 
identify  and  take  any  needed  corrective 
action  concerning  administrative 
problems  in  the  school  feeding 
programs — such  as  noncompliance  with 
meal  standards  or  (standards  for 
implementation  of)  eligibility  criteria 
and  the  submission  of  reimbursement 
claims  which  exceed  actual  meal  costs.” 

The  Department  is  proposing  an 
Assessment,  Improvement  and 
Monitoring  System  (AIMS)  which  will 
be  implemented  in  cooperation  with  the 
State  agencies  to  assist  them  to  identify 
operational  and  management  problems 
in  the  administration  of  school  nutrition 
programs  and  to  take  corrective  action 
when  needed.  AIMS  sets  performance 
standards  for  School  Food  Authorities  in 
the  following  areas:  (1)  application 
review  procedures  for  free  and  reduced 
price  meals;  (2)  counting,  claiming,  and 
costing  procedures  for  meals  served; 
and  (3)  nutritional  integrity  of  meals 
claimed  for  reimbursement. 

II.  System  Overview 

The  AIM  System  will  require  all 
States  to  monitor  school  meal  programs 
on  a  regular  basis.  Each  State  will  be 
required  under  this  system  to  identify 
problems  in  School  Food  Authorities  • 
and  to  institute  corrective  actions  so  as 
to  meet  six  performance  standards.  The 
performance  standards  are  designed  to 
address  the  major  problems  of 
accountability  and  nutritional  integrity 
facing  the  child  nutrition  programs.  Each 
performance  standard  and  a  brief 
description  of  the  problems  that  caused 
USDA  to  choose  it  as  a  performance 
standard  are  given  below. 

Performance  Standard  1 — All 
applications  for  free  and  reduced  price 


* 

meals  are  validly  approved  or  correctly 
denied. 

USDA  audits  have  shown  over  the 
years  that  a  significant  percentage  of 
applications  are  improperly  approved.  In 
some  cases,  approved  applications  filled 
out  by  parents  are  incomplete;  in 
addition,  in  some,  the  income  reported  is 
not  low  enough  to  qualify  the  child  for  a 
free  or  reduced  price  meal.  FNS  reviews 
and  OIG  audits  frequently  found  8-10% 
of  the  applications  invalid  on  their  face. 
However,  it  must  be  expected  that  a 
substantial  proportion  of  these 
applications  could  be  made  valid  if  they 
were  properly  filled  out.  Occasionally 
auditors  have  found  instances  in  which 
categorical  certification  has  been  used. 
This  often  takes  the  form  of  a  school 
official  concluding  that  all  the  students 
in  his  school  are  poor  and  deciding  to 
serve  them  all  free  meals  with  no  free 
and  reduced  price  applications  at  all  on 
file. 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  USDA’s  audit  reports 
in  1978.  In  an  August  4, 1978  report 
analyzing  USDA  audits,  OMB  concluded 
that  over  80  percent  of  the  186  School 
Food  Authorities  audited  had  submitted 
claims  for  meal  service  for  students 
whose  eligibility  was  not  properly 
established;  and  that  more  than  11 
percent  of  the  applications  approved  at 
sampled  schools  either  lacked  required 
information  (7.7  percent),  or  contained 
information  showing  the  student  was 
ineligible  (3.5  percent). 

In  an  internal  USDA  analysis  of  a 
selection  of  33  OIG  audit  reports 
conducted  over  Federal  fiscal  years 
1975-1978,  it  was  found  that  69.7%  of  the 
reports  noted  significant  problems 
concerning  improperly  approved  free 
and  reduced  price  meal  applications. 

The  initial  OIG  assessment  of  claims 
computed  against  State  agencies  for 
problems  related  to  free  and  reduced 
price  reimbursements  claimed  ranged 
from  $2,400  in  one  State  to  $514,500  in 
another. 

Performance  standard  2 — Free  and 
reduced  price  meals  claimed  for 
reimbursement  are  less  than  or  equal  to 
the  number  of  currently  enrolled 
children  approved  for  (1)  free  and  (2) 
reduced  price  meals,  respectively,  times 
the  days  of  operation  for  the  reporting 
period.  USDA  auditors  have  observed 
that  some  School  Food  Authorities  claim 
more  free  and  reduced  price  meals  than 
there  are  applications  on  file. 

Performance  standard  3 — The  total 
number  of  meals  claimed  for 
reimbursement  is  equal  to  or  less  than 
the  average  daily  attendance  for  days  of 
operation  times  the  days  of  operation 
for  the  reporting  period. 
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In  discussions  with  USDA  auditors 
and  reviews  of  audit  reports,  it  was 
reported  that:  (a)  In  situations  where  a 
school  receives  meals  from  a  vendor  or 
central  commissary  or  high  school 
kitchen,  some  schools  claim,  all  the 
meals  delivered  whether  they  are  served 
or  not;  (b)  sometimes  ineligible  meals, 
such  as  a  la  carte  meals  or  meals  served 
to  teachers,  are  claimed  for 
reimbursement;  (c)  the  offer  vs.  serve 
provision,  which  allows  junior  and 
senior  high  school  students  to  take  as 
few  as  three  of  the  five  food  items 
offered  in  a  reimburseable  school  lunch, 
is  administered  hapazardly.  Some  of 
these  meals  claimed  for  reimbursement 
are  not  properly  reimbursable  and 
should  be  counted  as  a  la  carte  meals. 

Performance  standard  4 — The  system 
for  counting  and  recording  meal  totals 
for  paid,  free  and  reduced  price  meals 
claimed  for  reimbursement  at  both 
School  Food  Authority  and  school  levels 
yields  correct  claims. 

One  problem  noted  by  USDA  auditors 
was  that  some  schools  take  the  number 
of  free  and  reduced  price  applications 
on  file  and  claim  that  many  free  and 
reduced  price  lunches  every  day.  Paid 
meals  are  merely  the  residual  after  free 
and  reduced  price  applications  are 
subtracted  from  total  meals  served.  This 
is  the  type  of  problem  which  occurs  all 
too  frequently  in  school  systems  that 
have  inadequate  methods  of  counting 
and  recording  meals  claimed  for 
reimbursement. 

The  analysis  of  33  OIG  audit  reports 
referred  to  above  under  performance 
standard  1,  revealed  that  45.5%  of  the 
audits  noted  significant  problems 
concerning  inaccurate  meal  counts. 

Initial  assessments  of  claims  based  on 
these  audits  went  as  high  as  $100,000  in 
a  fiscal  year  1978  audit  of  one  State. 

Performance  standard  5 — 
Reimbursements  claimed  for  meals  are 
limited  to  allowable  costs  as 
documented  by  reviewable  records. 

It  has  been  found  by  USDA  audits 
that  many  school  districts  do  not  keep 
adequate  accounting  records.  These 
school  districts  cannot  substantiate  the 
reimbursement  they  are  receiving. 

Where  there  are  records,  OIG  has  found 
cases  where  costs  appear  to  be  less  than 
reimbursement.  A  review  of  fiscal  year 
1978  FNS  management  evaluation 
reports  covering  State  agency 
operations  disclosed  that  12  States  had 
significant  problems  concerning 
reimbursement  rates  exceeding  meal 
costs.  Additionally,  of  the  33  OIG  audit 
reports  that  were  analyzed,  12  (33%) 
noted  instances  of  reimbursement  rates 
exceeding  costs. 

A  related  problem  concerns  rate 
assessment.  Many  States  do  not  vary 


reimbursement  rates  among  school 
districts  because  of  computer  systems 
that  can  not  accommodate  adjustments 
or  because  the  political  situation  would 
not  permit  giving  one  school  district  a 
rate  above  the  national  average 
payment  at  the  expense  of  other  school 
districts.  Some  States  also  do  nothing  to 
ascertain  local  costs  and  reduce 
assigned  rates  if  they  exceed  costs. 
Failure  to  assign  rates  was  a  problem 
described  in  20  management  evaluation 
reports  for  fiscal  year  1978. 

Performance  standard  6 — Meals 
claimed  for  reimbursement  contain  food 
components  and  quantities  as  required 
by  regulations  and  as  documented  by 
reviewable  production  and  student 
participation  records. 

OIG  audits  and  studies  have  shown 
that  failure  to  comply  fully  with  existing 
meal  pattern  requirements  is  a  major 
problem  which  impacts  heavily  on  the 
ability  of  the  programs  to  meet  their 
ultimate  goal.  ' 

In  another  study,  OIG  conducted 
statistical  samples  of  the  National 
School  Lunch  Program  in  randomly 
selected  school  districts  in  the  New 
England  Region  to  determine  whether 
the  school  districts  were  serving  meals 
which  met  the  school  lunch  meal  pattern 
standards  and  which  meals, 
consequently,  were  eligible  for  federal 
reimbursement. 

The  selected  school  districts  had  food 
services  which  were  either,  operated  by 
food  service  management  companies  or 
were  provided  meals  or  portions  thereof 
by  vendors.  Lunches,  selected  at 
random,  were  weighed  and/or  measured 
by  independent  laboratories  to 
determine  whether  these  firms  served  or 
provided  the  required  quantities  for  the 
various  food  components  in  order  to 
meet  the  school  lunch  meal  requirement. 
From  the  results  of  the  statistical 
samples,  OIG  concluded  that  there  were 
no  assurances  that  children  were 
provided  the  minimum  quantities  of  food 
needed  for  a  nutritious  and  well- 
balanced  meal  as  specified  in  the 
National  School  Lunch  Program 
regulations.  While  the  results  of  this 
study  is,  at  this  time,  still  preliminary, 
OIG  projected  with  95  percent 
confidence  that  in  the  five  school 
districts  sampled,  the  percentage  of 
ineligible  meals  served  ranged  from  35 
percent  to  99.1  percent. 

The  General  Accounting  Office,  in  a 
report  dated  June  15, 1977  also 
developed  statistics  demonstrating  the 
severity  of  meal  pattern  non- 
compliance.  The  GAO  report  on  a  major 
city  school  lunch  program  indicated  that 
40  percent  of  all  meals  served  in  the 
reviewed  schools  did  not  contain 
required  components  or  quantities.  On 


the  average,  at  least  one  component  was 
short  or  missing. 

In  summary,  the  performance 
standards  are  designed  to  address  the 
major  problems  of  accountability  and 
nutritional  integrity  facing  the  child 
nutrition  programs,  as  identified  by 
existing  management  and  monitoring 
tools  available  to  FNS. 

As  a  part  of  AIMS,  State  agencies  are 
required  to  conduct  reviews  and  in  some 
cases  follow-up  reviews  of  School  Food 
Authorities.  The  reviews  can  be 
achieved  through  program  assistance 
reviews  and/or  audits.  For  simplicity, 
the  word  “review”  has  been  used 
throughout  this  description  of  AIMS  but 
the  reader  should  keep  in  mind  that  it  is 
proposed  that  audits  can  be  used  in  lieu 
of  program  assistance  reviews.  State 
agencies  shall  review  School  Food 
Authorities  for  compliance  with  the 
performance  standards  established  in 
AIMS.  School  Food  Authorities  will  be 
reviewed  on  either  a  2-year  or  5-year 
review  cycle  depending  on  their  size. 

Violations  of  the  six  AIMS 
performance  standards  ultimately  result 
in  incorrect  reimbursement  claims  by 
School  Food  Authorities.  The  collection 
of  reimbursements  paid  in  excess  of 
allowable  amounts  is  an  important 
component  of  the  AIM  System.  The 
State  agency  will  be  required  to  assess 
claims  against  School  Food  Authorities 
as  well  as  take  other  corrective  action 
whenever  violations  of  the  performance 
standards  are  discovered.  FNS  shall 
hold  the  State  agencies  responsible  for 
taking  such  actions.  Under  the  AIM 
System,  as  described  in  this  preamble, 
the  term  “assess  claims"  includes  those 
actions  associated  with  the  recovery  of 
overpayments  already  made,  the 
disallowance  of  overclaims  as  reflected 
in  unpaid  Claims  for  Reimbursement, 
and  the  correction  of  records  to  ensure 
that  unfiled  Claims  for  Reimbursement 
will  be  correct  when  filed. 

On  an  initial  review  a  State  agency, 
as  a  minimum,  will  examine  the  School 
Food  Authority  for  compliance  with  the 
performance  standards  associated  with 
AIMS.  If  follow-up  reviews  are 
necessary,  the  State  agency  must,  as  a 
minimum,  review  the  School  Food 
Authority  for  the  performance  standards 
found  violated  in  the  previous  reviews. 

III.  How  Performance  Standards  are 
Reviewed 

a.  Performance  Standard  1 — The  State 
agency  in  the  course  of  its  review  of  a 
School  Food  Authority  and  its  schools, 
will  analyze  local  approval  procedures 
for  free  and  reduced  price  meal 
applications  and  determine  their 
adequacy  by  an  examination  of 
individual  applications.  FNS  will 
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provide  guidance  on  methodology  to  be 
used  in  this  analysis. 

b.  Performance  Standards  2  and  3 — 
The  State  agency  must  act  to  prevent  the 
claiming  of  more  free  and  reduced  price 
meals  than  there  are  children  for  whom 
approved  applications  are  on  file  times 
the  days  of  operation  for  the  reporting 
period.  The  State  agency  must  also  act 
to  ensure  that  total  meals  claimed  do 
not  exceed  the  number  of  children 
attending  school  times  the  days  of 
operation  for  the  reporting  period.  For 
the  months  of  October  and  March,  or 
more  often  as  the  State  agency 
determines,  beginning  in  school  year 
1980-81,  the  State  agency  shall  obtain 
from  School  Food  Authorities:  (1)  The 
number  of  currently  enrolled  children 
approved  for  free  lunches  and 
breakfasts;  (2)  the  number  of  currently 
enrolled  children  approved  for  reduced 
price  lunches  and  breakfasts;  and,  (3) 
the  average  daily  attendance. 

Depending  on  the  date  of  finalization  of 
this  rule,  this  information  may  be 
requested  once  in  school  year  1979-80. 
School  Food  Authorities  may  at  any 
time  submit  updated  reports  on  the 
number  of  currently  enrolled  children 
approved  for  free  and  reduced  price 
meals  or  the  average  daily  attendance. 
The  State  agency  will  also  be  required 
to  collect  data  monthly  on  the  number  of 
days  the  school  meal  programs  were  in 
operation  for  each  reporting  period. 

The  State  agency  must  also  require 
schools  to  maintain  current  files  of  (1) 
free  and  (2)  reduced  price  applications, 
respectively,  which  reflect  current 
enrollment.  If  applications  are 
maintained  only  at  the  School  Food 
Authority  level,  they  must  either  be 
separated  by  school  or  lists  must  be 
kept  by  school  of  children  approved  for 
(1)  free  and  (2)  reduced  price  meals 
respectively.  Such  lists  are  to  be 
maintained  in  confidence  and  allowed 
to  be  examined  only  by  appropriate 
local,  State  and  Federal  officials. 

Before  paying  any  claim,  the  State 
agency  must  ensure  that  the  number  of 
free  and  reduced  price  meals  by  type  of 
meal  claimed  does  not  exceed  the 
School  Food  Authority’s  most  recent 
report  on  the  number  of  currently 
enrolled  children  approved  for  free  and 
reduced  price  meals,  by  type  of  meal 
times  the  days  of  operation.  The  State 
agency  must  also  ensure  that  the  total 
mumber  of  meals  claimed  for  the 
reporting  period  does  not  exceed  the 
School  Food  Authority’s  leported 
average  daily  attendance  times  the  days 
of  operation.  For  analytical  purposes, 
State  agencies  will  be  required  to  report 
FNS  the  number  of  currently  enrolled 
children  approved  for  free  and  reduced 


price  meals  by  type  of  meal.  This  report 
will  be  required  to  be  sent  to  FNS  by 
November  30  and  April  30.  State 
agencies  must  establish  reporting  dates 
for  local  School  Food  Authorities  so  as 
to  permit  State  agencies  to  submit  their 
consolidated  State  reports  of  October 
and  March  data  by  the  November  30 
and  April  30  reporting  dates. 

On  reviews,  the  State  agency  must 
check  the  school’s  or  School  Food 
Authority’s  records  to  ensure  that  the 
approved  free  and  reduced  price 
applications  that  are  on  file  correspond 
to  children  currently  enrolled. 
Applications  of  children  no  longer 
enrolled  in  the  school  or  School  Food 
Authority  should  be  separated  from  the 
applications  of  currently  enrolled 
children.  During  the  review  the  State 
agency  should  also  check  each  school’s 
records — ihe  same  records  which  the 
School  Food  Authority  used  in  compiling 
a  consolidated  report  comparing  total 
meals  claimed  to  average  daily 
attendance  times  the  days  of  operation. 
For  each  school  reviewed;  the  total 
number  of  meals  claimed  for 
reimbursement  should  be  equal  to  or 
less  than  the  average  daily  attendance 
times  the  days  of  operation  for  that 
reporting  period. 

c.  Performance  Standard  4 — In  the 
course  of  its  review  of  a  School  Food 
Authority  the  State  agency  will  evaluate 
the  system  used  by  the  School  Food 
Authority  to  record  and  report  meal 
counts,  and  will  observe  the  method  of 
taking  counts  in  schools  to  ensure  that 
the  system  yields  correct  counts  of 
meals  by  category  (free,  reduced  price 
and  paid).  In  addition,  the  State  will 
evaluate  the  School  Food  Authority’s 
system  for  compiling  each  school’s  meal 
count  data  into  a  consolidated  Claim  for 
Reimbursement  so  as  to  ensure  that 
claims  accurately  reflect  such  meal 
counts  by  category  (free,  reduced  price 
and  paid). 

The  State  agency  may  require  the 
School  Food  Authority  to  include  on  the 
claim  form,  meal  counts  of  paid,  free 
and  reduced  price  meals  claimed  for 
reimbursement  for  each  school  within 
the  School  Food  Authority  to  ensure  that 
the  aggregate  meal  counts  for  all  the 
schools  in  the  School  Food  Authority 
correspond  to  the  number  of  meals 
claimed  for  paid,  fee  and  reduced  price 
reimbursement.  State  agencies,  through 
the  provision  of  §  210.8(e)(8),  already 
have  authority  to  require  School  Food 
Authorities  to  submit  Claims  for 
Reimbursement  in  accordance  with 
State  agency  procedures. 

d.  Performance  Standard  5 — In  the 
course  of  its  review  of  a  School  Food 
Authority  and  its  schools,  the  State 
agency  will  evaluate  the  accounting 


system  for:  (1)  Documentation  of  costs; 
(2)  allowability  of  costs;  and  (3) 
accruacy  of  claims.  Based  on  review 
guidance  provided  by  FNS,  the  State 
agency  will  determine  whether  all  costs 
claimed  are  allowable  under  program 
regulations  and  instructions,  whether  all 
costs  are  properly  documented,  that  the 
School  Food  Authority’s  accounting 
system  properly  segregates  all  non¬ 
program  costs  (e.g.,  adult  meals,  a  la 
carte  services),  that  federal 
reimbursement  for  free  and  reduced 
price  lunches  is  not  being  used  to 
support  paid  lunches,  and  that  program 
income  is  properly  documented  and 
accounted  for.  The  State  agency  must 
limit  reimbursement  paid  to  documented 
allowable  costs. 

e.  Performance  Standard  6 — In  the 
course  of  its  review  of  a  School  Food 
Authority  and  its  schools,  the  State 
agency  will  evaluate  the  nutritional 
integrity  of  meals  served,  thereby 
ensuring  that  all  required  food 
components  are  served.  Under  the 
current  proposal  a  meal  will  not  be 
reimbursable  if  any  component  is 
missing.  The  proposal  requires  the 
maintenance  of  food  production  and 
student  participation  records.  However, 
it  should  be  noted  that  School  Food 
Authorities  remain  responsible  for 
meals  meeting  the  nutritional 
requirements  of  §  210.10  of  the  National 
School  Lunch  Program  regulations. 

The  Department  is  currently 
developing  and  testing  methods  for 
monitoring  meal  pattern  compliance 
which  will  enable  State  agencies  to 
determine  accurately  if  required 
quantities  are  being  served.  Comments 
would  be  welcome  at  this  time  on  how 
such  a  system  might  work.  When  this 
system  is  developed,  the  Department 
will  present  it  for  public  review  as  a 
new  proposed  regulation.  A  method  for 
assessing  claims  will  also  be  proposed. 
In  addition,  the  Department  is  currently 
considering  significant  changes  in  the 
nutritional  requirements  for  the  National 
School  Lunch  Program. 

IV.  Reviews 

a.  How  Often  Must  a  State  Agency 
Review  a  School  Food  Authority?  All 
School  Food  Authorities  with  an 
enrollment  of  more  than  40,000  students 
shall  be  reviewed  at  least  once  every 
two  years.  In  States  without  two  such 
School  Food  Authorities,  the  State 
agency  will  review  the  two  largest 
School  Food  Authorities  in  the  State 
every  two  years.  An  exception  is  made 
for  any  such  School  Food  Authority  with 
an  enrollment  of  less  than  2,000 
students.  Such  a  School  Food  Authority 
would  not  have  to  be  reviewed  on  the  2- 
year  review  cycle.  Half  of  the  School 
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Food  Authorities  on  a  2-year  cycle  must 
be  reviewed  each  year. 

FNS  is  proposing  to  have  the  State 
agencies  review  larger  School  Food 
Authorities  on  a  more  frequent  basis 
than  smaller  School  Food  Authorities  for 
reasons  of  cost  effectiveness.  Larger 
School  Food  Authorities  generally  have 
management  problems  that  are  more 
persistent  and  substantial  in  scale  with 
greater  potential  for  significant  financial 
losses  than  smaller  jurisdictions.  An 
enrollment  of  40,000  was  used  as  a 
benchmark  for  defining  large  School 
Food  Authorities  because  a  listing  of 
these  School  Food  Authorities  included 
most  major  U.S.  cities.  Among  the  50 
States,  36  States  were  found  to  have  at 
least  1  School  Food  Authority  with  an 
enrollment  of  40,000  students.  Only  11 
States  have  more  than  two  such  School 
Food  Authorities.  Thus,  FNS  believes 
that  the  40,000  enrollment  cutoff  level 
will  not  place  too  great  a  burden  on  the 
State  agencies  and  yet  will  ensure  that 
school  nutrition  programs  in  areas  that 
have  a  tendency  toward  large  scale 
management  problems  will  receive 
adequate  attention. 

In  addition  to  reviews  of  larger  School 
Food  Authorities  on  a  2-year  cycle  each 
State  agency  must  conduct  reviews  of  1/ 
5  of  the  remaining  School  Food 
Authorities  every  year  so  that  over  a 
five  year  period  every  School  Food 
Authority  in  the  State  is  reviewed  a 
minimum  of  one  time. 

b.  When  Reviews  Should  be 
Undertaken  and  Other  Facts  About 
Reviews. — (1)  For  School  Food 
Authorities  reviewed  on  a  2-year  cycle 
(larger  School  Food  Authorities).  First 
Review — A  State  agency  shall  review 
this  type  of  School  Food  Authority 
during  the  first  quarter  of  the  Federal 
fiscal  year  (October  1-December  31). 
When  this  first  review  results  in  an 
assessed  claim  average  of  more  than 
$150  per  school  reviewed  within  the 
School  Food  Authority,  as  assessed  on 
the  basis  set  forth  in  Part  V  (What  Fiscal 
Claims  Should  the  State  Agency  Assess 
for  Each  Type  of  Performance  Standard 
Violation?)  below,  or  indicates  that  an 
average  of  more  than  10%  of  the  meals 
served  within  the  schools  reviewed  are 
improperly  claimed,  the  State  agency 
must  undertake  a  follow-up  review.  (To 
compute  a  per  school  average  claim,  the 
total  claim  assessed  against  the  School 
Food  Authority  is  divided  by  the  number 
of  schools  that  have  been  reviewed  in 
the  School  Food  Authority). 

Follow-up  Review  and  Certification 
Procedure — If  a  follow-up  review  is 
required,  it  should  begin  within  90  days 
following  the  end  of  the  first  review. 
When  the  follow-up  review  results  in  an 
assessed  claim  average  of  more  than 


$100  per  school  reviewed  or  indicates 
that  more  than  7%  of  the  meals  served 
are  improperly  claimed:  (1)  the  School 
Food  Authority  must  contract  with  an 
independent  auditor  to  have  the  next  3 
months  claims  certified  prior  to  their 
submission  to  the  State  agency;  and  (2) 
the  State  agency  must  perform  a  final 
review  prior  to  December  31  of  the  next 
school  year. 

For  the  certification  procedure  the 
School  Food  Authority  must  employ  an 
independent  auditor  as  defined  in 
§  210.17  paragraph  (a)(3)  of  this  Part. 

The  independent  auditor  is  required  to 
audit  the  School  Food  Authority 
concerning  the  performance  standard 
deficiency  revealed  by  the  State  agency 
review,  conducting  on-site  reviews  as 
necessary.  The  State  agency  shall  not 
pay  any  claim  from  that  School  Food 
Authority  until  the  claim  is  certified  by 
the  independent  auditor.  If,  after  90  days 
following  the  date  the  claim  is  due,  the 
auditor  is  unable  to  certify  the  claim,  the 
auditor  must  submit  audit  findings  so 
that  the  State  agency  can  determine  the 
correct  amount  claimable. 

Certification  Procedure  Exception — A 
certification  procedure  is  not 
undertaken  if  the  School  Food  Authority 
has  exceeded  the  $100 — 7%  tolerance 
level  of  the  follow-up  review  due  to  a 
performance  standard  deficiency 
concerning  meal  patterns,  since  an 
auditor  may  not  be  qualified  to  monitor 
meal  pattern  compliance.  In  such  a  case, 
it  would  be  necessary  for  the  State 
agency  to  take  corrective  action  and 
perform  a  final  review  by  December  31 
of  the  next  year. 

Final  Review — By  December  31  of  the 
next  year,  the  State  agency  must 
perform  a  final  review  of  any  School 
Food  Authority  exceeding  the  error 
tolerance  level  for  follow-up  reviews. 
This  review  must  include  a  statistically 
valid  sample  of  schools  within  the 
School  Food  Authority,  with  assessed 
claims  statistically  projected  across  the 
entire  School  Food  Authority  for  the 
period  of  the  sample,  or  must  include  a 
minimum  of  50%  of  the  schools  within 
the  School  Food  Authority.  If  50%  of  the 
schools  are  reviewed  in  place  of  a 
statistically  valid  sample,  claims  will  be 
assessed  as  in  the  first  and  follow-up 
reviews.  FNS  will  provide  guidance  on 
obtaining  a  statistically  valid  sample. 

For  school  year  1979-80  appropriate 
adjustments  in  the  time  sequence  for 
reviews  of  School  Food  Authorities  on 
the  2-year  cycle  will  be  made  based  on 
the  final  implementation  date  of  the 
AIMS  regulations.  The  Department 
encourages  the  public  to  comment  on 
what  the  school  year  1979-80  time 
sequence  concerning  reviews  should  be. 


(2)  For  School  Food  Authorities 
Reviewed  on  a  5-Year  Cycle  (Smaller 
School  Food  Authorities).  First 
Review — The  first  review  can  be  made 
at  any  time  during  the  year.  If  during  the 
first  review  of  a  School  Food  Authority 
on  the  5-year  cycle,  the  State  agency 
discovers  a  performance  standard 
violation,  the  State  agency  must  assess 
a  claim  and  can  require  whatever 
corrective  action  it  considers 
appropriate.  The  corrective  action  could 
take  the  form  of  training,  required 
certification  of  claims  by  an 
independent  auditor,  or  other  action. 

Follow-up  Review — The  State  agency 
has  a  further  obligation  to  validate  that 
corrective  action  has  been  effective  by 
carrying  out  follow-up  reviews.  As  a 
minimum,  follow-up  reviews  must 
include  a  random  selection  of  25%  of 
those  School  Food  Authorities  in  which 
a  first  review  resulted  in  an  assessed 
claim  average  of  more  than  $150  per 
school  reviewed  or  a  finding  that  an 
average  of  more  than  10%  of  the  meals 
served  within  the  schools  reviewed 
were  improperly  claimed.  Such  follow¬ 
up  reviews  shall  be  made  within  180 
days  following  the  end  of  the  first 
review.  The  State  agency  should  assess 
a  claim  for  any  performance  standard 
violation  found  on  the  follow-up  review 
as  well  as  take  and  document  corrective 
action.  The  State  agency  would  then 
return  to  the  School  Food  Authority  in 
no  more  than  5  years  from  the  date  of 
the  first  review  as  part  of  the  regular 
review  cycle. 

c.  How  Many  Schools  Must  a  State 
Agency  Review  in  Each  School  Food 
Authority?  The  number  of  schools 
within  the  School  Food  Authority  which 
must  be  included  in  a  first  or  follow-up 
review  is  dependent  upon  the  total 
number  of  schools  in  the  School  Food 
Authority.  This  is  illustrated  in  the  table 
below. 


Number  of  schools  in  the 
school  food  authority 

Minimum  number  of  schools  to  be 
reviewed  on  first  and  follow-up 
reviews  by  the  State  agency 

1  to  5 . 

1 

6  to  10 . 

2 

11  to  20 . 

3 

21  to  40 . 

4 

41  to  60 . 

6 

61  to  80 . 

8 

81  to  100 . 

10 

101  or  more . 

12  +  5%  (rounded  to  the  nearest 
whole  number)  of  the  number  of 

schools  over  100 

This  ratio  of  schools  in  a  School  Food 
Authority  to  the  number  of  schools  to  be 
reviewed  is  designed  to  produce  a 
review  system  with  a  large  enough 
sample  to  identify  potential  School  Food 
Authority  problem  areas.  At  the  same 
time,  the  sample  is  intended  to  be  small 
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enough  so  as  not  to  place  an  unrealistic 
review  workload  on  the  State  agency. 

d.  How  Does  a  State  Agency  Select 
Specific  Schools  to  Review  Within  a 
School  Food  Authority?  (1)  School 
selection  on  first  reviews.  On  the  first 
review,  the  State  agency  will  select  as 
equal  a  number  of  schools  as  possible  to 
review  from  each  type  of  attendance 
unit  (elementary  school,  middle  school, 
high  school,  etc.).  Different  types  of 
attendance  units  are  likely  to  have 
different  kinds  of  problems  and  it  is 
important  that  all  types  be  represented 
in  the  review  of  the  School  Food 
Authority. 

Schools  with  the  largest  average  daily 
participation  of  free  and  reduced  price 
students  from  each  type  of  attendance 
unit  are  to  be  selected  for  review  first. 

Example  1 — School  Food  Authority 
“X”  has  16  schools;  10  elementary 
schools,  4  junior  highs  and  2  senior 
highs.  The  State  agency  would  review  a 
minimum  of  3  schools;  1  elementary,  1 
junior  high,  and  1  senior  high.  The 
schools  selected  would  be  the  ones  with 
the  largest  average  daily  participation  of 
free  and  reduced  price  students  for  that 
type  of  attendance  unit  in  the  School 
Food  Authority. 

Example  2 — In  School  Food  Authority 
“Y”  there  are  29  primary  schools,  8 
middle  schools  and  3  high  schools.  This 
total  of  40  schools  would  require  the 
State  agency  to  review  a  minimum  of  4 
schools.  For  each  of  the  three  types  of 
attendance  units  in  this  School  Food 
Authority,  the  State  agency  would 
review  the  schocl  with  the  largest 
average  daily  participation  of  free  and 
reduced  price  students.  To  attain  the 
minimum  review  requirement  of  4 
schools  in  the  40  school  School  Food 
Authority,  the  State  agency  would  select 
one  additional  primary  school  or  middle 
school  or  high  school.  Whatever  school 
the  State  agency  reviews,  it  would  have 
the  second  largest  average  daily 
participation  of  free  and  reduced  price 
students  in  its  type  of  attendance  unit. 

(2)  School  selection  on  follow-up 
reviews.  On  these  reviews,  the  State 
agency  shall  again  select  as  equal  a 
number  of  schools  as  possible  to  review 
from  each  type  of  attendance  unit. 

Within  the  attendance  unit  groupings, 
the  State  agency  must  choose  schools  on 
a  random  basis  using  guidance  provided 
by  FNS. 

(3)  School  selection  on  final  reviews. 
The  State  agency  shqll  review  50%  of  the 
schools  in  the  School  Food  Authority 
chosen  on  a  random  basis,  or  enough 
schools  to  have  a  statistically  valid 
sample.  FNS  will  provide  guidelines  for 
the  State  agency  to  determine  a 
statistically  valid  sample. 
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e.  Illustrative  Summary  of  the  Review  System 
(1)  5-YEAR  REVIEW  CYCLE 

First  Review _ First  Review 


no  problems 


performance  standard  violation 


return  in  5  years 


assess  claims  and  document 
corrective  action 


follow-up  review  (of  25%  of 
School  Food  Authorities  exceeding 
tolerance)  in  180  days 


if  performance  standard  violation,  assess 
claims  and  document  corrective  action 

return  in  approximately  4  1/2  years 

(2)  2-YEAR  REVIEW  CYCLE 

First  Review  -  (Oct.  1  -  Dec.  31) _ 


no  problem  :  : 

:  performance  standard  violation  performance  standard  violation 

:  does  not  exceed  tolerance  exceeds  tolerance 

return  in  2  years  :  : 


assess  claims  and 
document  corrective  action 


return  in  2  years 


assess  claims  and 
document  corrective  action 


return  within  90  days 


Follow-up  Review 


no  problem 

return  in  approximately  1  year  and  9  months 


performance  standard  violation 
does  not  exceed  tolerence 


assess  claims  and  document 
corrective  action 


performance  standard  vio¬ 
lation  exceeds  tolerance 


assess  claims  and  docu¬ 
ment  corrective  action 


return  in  approximately  1 
year  and  9  months 


claims  must  be  independently 
certified  for  3  months  and 


_ Final  Review  (prior  to  Dec.  31  of  year  2) 

no  problem  if  performance  standard  violation 

:  assess  claims  and  document 

i  corrective  action 

return  in  approximately  1  year  j 
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f.  What  Records  Must  Be  Kept?  The 
State  agency  must  document  within  90 
days  of  the  first  review  that  corrective 
action  was  taken.  Records  of  State 
agency  reviews,  corrective  actions,  and 
independent  audit  reports  must  be  kept 
on  file  at  the  State  agency  for  three 
years  after  the  year  in  which  problems 
have  been  resolved. 

g.  Information  to  Include  in  State 
Agency  Review  Records. — State 
agencies  will  keep  records  of  reviews. 
As  a  minimum,  for  meeting 
requirements,  the  State  agency  review 
records  must  include  the  following  basic 
information. 

Name  of  School  Food  Authority 
reviewed. 

Name  of  school(s)  reviewed. 

Date  of  review. 

Findings  for  each  review  which  show 
whether  the  School  Food  Authority  and 
its  schools  are  meeting  or  violating  the 
performance  standards. 

Planned  corrective  action  on 
violations  of  performance  standards. 

Date,  findings  and  corrective  action 
taken  for  follow-up  and  final  reviews. 

Claims  assessed. 

The  State  agency  review  record 
should  also  include  information  on  those 
subject  areas  for  each  School  Food 
Authority  and  its  schools  reviewed: 

Average  daily  attendance. 

Records  of  number  of  children 
approved  for  free  and  for  reduced  price 
meals. 

Records  of  number  of  meals  served  by 
type. 

Records  of  number  of  meals  claimed 
by  type. 

Accuracy  of  daily  meal  counts. 

Food  production  records. 

Documentation  of  costs. 

Allowability  of  costs. 

Compliance  or  non-compliance  with 
meal  patterns  on  date  of  review. 

Approval  procedures  for  determining 
eligibility  for  free  and  reduced  price 
meals. 

Maintenance  of  application  files. 

Accuracy  of  costs  claimed. 

These  areas  of  review  do  not 
represent  the  total  review  requirement 
of  all  school  nutrition  programs 
regulations,  but  only  those  associated 
with  AIMS. 

V.  What  Fiscal  Claims  Should  the  State 
Agency  Assess  for  Each  Type  of 
Performance  Standard  Violation? 

When  the  State  agency  discovers  in 
the  course  of  a  review  that  a  school 
does  not  meet  a  performance  standard 
or  any  other  regulatory  provision  it  must 
assess  a  claim  against  the  School  Food 
Authority  for  the  school(s)  found  to  have 
the  deficiency.  This  means  that  the  State 


agency  must  recover  overpayments 
already  made,  disallow  overclaims  as 
reflected  in  unpaid  Claims  for 
Reimbursement,  and  take  appropriate 
action  to  ensure  the  correctness  of 
claims  yet  to  be  filed.  Assessed  claims 
are  limited  to  the  schools  actually 
reviewed  and  found  to  have  a 
performance  standard  deficiency  or 
other  regulatory  violation  with  two 
exceptions.  For  meals  claimed  based  on 
invalid  meal  counts  due  to  an  improper 
system  of  the  School  Food  Authority, 
(performance  standard  4)  the 
assessment  will  be  made  over  the  entire 
School  Food  Authority.  The  second 
exception  is  of  School  Food  Authorities 
being  given  a  final  review  as  a  part  of 
the  review  system  of  schools  on  the  2- 
year  review  cycle.  In  this  case,  if  a 
statistically  valid  sample  of  schools 
within  the  School  Food  Authority  are 
reviewed,  assessed  claims  are 
statistically  projected  across  the  entire 
School  Food  Authority  for  the  period  of 
the  sample.  Claims  will  be  assessed  for 
each  performance  standard  as  follows: 

a.  Performance  Standard  1 — For  all 
invalid  applications  approved,  claims 
will  be  assessed  back  from  the  day  of 
the  review  to  either  October  15  or  to  the 
date  the  applications  were  approved,  if 
the  date  of  approval  can  be  documented 
by  the  School  Food  Authority. 

b.  Performance  Standards  2  and  3 — 
For  meals  claimed  at  a  free  or  at  a 
reduced  price  which  are  in  excess  of  the 
number  of  enrolled  children  properly 
approved  for  such  meals,  by  type,  times 
the  days  of  operation  for  the  reporting 
period,  claims  will  be  assessed  back  to 
October  15  or  from  the  date  the 
applications  were  approved  if  the  date 
of  the  approval  can  be  documented  by 
the  School  Food  Authority.  For  total 
meals  claimed  in  excess  of  the  average 
daily  attendance  times  the  days  df 
operation  for  the  reporting  period  claims 
will  be  assessed  back  to  the  beginning 
of  the  school  year. 

c.  Performance  Standard  4 — For  meals 
claimed  based  on  invalid  meal  counts 
due  to  an  improper  system  of  the  School 
Food  Authority  or  of  an  individual 
school  for  counting  and  recording  meals 
claimed,  claims  will  be  assessed  back  to 
the  beginning  of  the  school  year.  The 
assessment  will  be  made  over  the  entire 
School  Food  Authority  when  the  School 
Food  Authority’s  system  is  found  to  be 
improper.  The  assessment  will  be 
limited  to  an  individual  school  when  the 
school’s  system  is  found  to  be  improper. 

d.  Performance  Standard  5 — For 
claims  based  on  non-allowable  or 
undocumented  costs,  claims  will  be 
assessed  back  to  the  beginning  of  the 
most  recent  accounting  period.  In  most 


School  Food  Authorities  this  will  be  the 
most  recent  month. 

e.  Performance  Standard  6 — For  meals 
not  containing  all  required  food 
components,  claims  will  be  assessed  on 
the  complete  meal  for  the  day  of  the 
review.  However,  a  State  agency  may 
extend  an  assessment  over  a  longer 
period  of  time  if  it  can  determine 
through  School  Food  Authority  meal 
service  records  that  a  specific  number  of 
meals  served  over  a  longer  period  of 
time  were  not  in  compliance  with 
regulations.  This  limiting  of  claims  to  the 
day  of  the  review  for  performance 
standard  6  contrasts  with  fiscal  action 
taken  on  the  other  performance 
standard  violations  which  concern 
systems.  A  performance  standard 
violation  due  to  an  improper  system 
would  necessarily  result  in  consistent 
overclaims  for  an  extended  period, 
while  a  meal  pattern  violation  might  not 
be  due  to  an  improper  system. 

If  during  a  follow-up  or  final  review, 
the  same  school  is  visited  as  was 
reviewed  previously,  a  claim  resulting 
from  a  violation  of  performance 
standards  1-4  will  be  assessed  back  to 
the  date  of  the  previous  review.  For 
violations  of  performance  standards  5 
and  6,  claims  will  be  assessed  as 
described  in  paragraphs  c  and  d  above. 
As  stated  earlier,  for  a  final  review  of  a 
School  Food  Authority  on  the  2-year 
review  cycle,  the  review  must  include  a 
minimum  of  50%  of  the  schools  within 
the  School  Food  Authority  or  a 
statistically  valid  sample  of  schools 
within  the  School  Food  Authority. 

If  the  State  agency  chooses  to  review 
50%  of  the  schools,  claims  would  be 
assessed  in  those  reviewed  schools 
found  to  have  performance  standard  or 
other  regulatory  violations.  On  the  other 
hand,  if  the  State  agency  chooses  to 
review  a  statistically  valid  sample  of 
schools  within  the  School  Food 
Authority,  it  would  statistically  project 
assessed  claims  across  the  entire  School 
Food  Authority  for  the  period  of  the 
sample. 

VI.  What  Happens  if  the  State  Agency 
Finds  Very  Serious  Problems  as  Soon  as 
it  Begins  its  First  Review  of  a  School 
Food  Authority? 

When  the  State  agency  is  conducting 
a  first  review  of  any  School  Food 
Authority  and  finds  serious  problems 
before  visiting  the  required  number  of 
schools,  the  review  can  be  suspended 
and  superceded  by  corrective  action. 
(Claims  must  be  assessed  for  violations 
found  at  the  schools  that  are  visited.) 
This  may  be  useful  in  situations  where  a 
first  review  of  additional  schools  is  not 
needed  because  a  problem  obviously 
will  be  found  in  every  school  in  a  School 
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Food  Authority  due  to  incorrect 
procedures,  systems,  or  information 
generated  at  the  School  Food  Authority 
level.  A  full  follow-up  review  shall  be 
undertaken  as  described  in  sections  IV 
b(l)  and  IV  b(2)  of  this  preamble  in  any 
School  Food  Authority  in  which  the  first 
review  was  suspended  because  of 
serious  problems  and  the  need  for 
corrective  action. 

VII.  What  Happens  if  a  New 
Performance  Standard  Violation  Is 
Found  on  a  Follow  Up  Review  or  Final 
Review? 

A  State  agency  undertakes  a  followup 
or  final  review  if  it  finds  a  performance 
standard  violation  exceeding  tolerance 
levels  on  a  previous  review.  On  the 
follow-up  or  final  review,  the  State 
agency  concentrates  its  review  on  the 
violated  performance  standard(s) 
discovered  on  the  previous  review. 
However,  if  during  the  course  of  the 
follow-up  or  final  review  the  State 
agency  finds  a  different  performance 
standard  violation  that  had  not  been 
noted  on  a  previous  review,  the  State 
agency  would  assess  a  claim  just  as  it 
would  if  the  performance  standard 
violation  were  found  on  a  first  review. 
The  State  agency  would  also  require 
whatever  corrective  action  it  considered 
appropriate.  Some  of  the  possible 
corrective  actions  the  State  agency  may 
choose  include  training,  required 
certification  of  claims  by  an 
independent  auditor  or  having  the 
School  Food  Authority  submit  written 
reports  to  the  State  agency  on  its 
progress.  The  State  agency  would  have 
to  document  the  corrective  action  within 
90  days  of  the  review.  As  with  all 
corrective  action,  the  State  agency  must 
keep  records  of  the  action  on  file  at  the 
State  agency  for  three  years  after  the 
year  in  which  the  problem  was 
corrected.  Unlike  finding  a  performance 
standard  violation  in  an  actual  first 
review  the  State  agency  does  not  have 
to  apply  error  tolerance  levels  or  carry 
out  additional  reviews  as  part  of  the 
corrective  action  of  the  newly 
discovered  performance  standard 
violation.  For  example,  if  during  a  final 
review  of  a  School  Food  Authority  on 
the  2-year  review  cycle,  a  performance 
standard  violation  not  previously  noted 
is  discovered,  the  State  agency  would 
assess  a  claim  as  if  on  a  first  review, 
take  corrective  action  and  document  the 
corrective  action  on  the  newly 
discovered  performance  standard 
violation.  The  State  agency  would  not 
be  required  to  return  for  an  additional 
review. 


VIII.  How  Can  a  School  Food  Authority 
Challenge  a  Projected  Assessed  Claim? 

A  School  Food  Authority  may 
challenge  any  claim  assessment.  In  the 
case  of  a  projected  assessed  claim  it 
must  present  written  evidence  to  the 
State  agency  to  support  its  contention 
that  the  assessed  claim  as  projected  by 
the  State  agency  goes  beyond  the  actual 
extent  of  the  problem.  In  demonstrating 
that  the  assessed  claim  should  be 
projected  at  a  lower  level,  the  School 
Food  Authority  has  to  prove  its 
contention  to  the  satisfaction  of  the 
State  agency.  The  State  agency  shall 
obtain  approval  of  FNS  prior  to  its 
adjustment  of  any  claim  reduced  by 
more  than  $1,000. 

IX.  What  Happens  if  a  State  Agency 
Fails  To  Collect  Overpayments? 

If,  based  on  FNS  reviews  of  a  State 
agency,  FNS  determines  that  the  State 
agency  has  failed  to  collect 
overpayments  from  School  Food 
Authorities,  as  described  above,  FNS 
shall  notify  the  State  agency  of  its 
intention  to  assert  a  claim  against  the 
State  agency.  In  such  cases  the  State 
agency  shall  have  full  opportunity  to 
submit  evidence  concerning  the  action 
taken.  Unless  FNS  determines  that  the 
State  agency  has  exerted  reasonable 
efforts  to  recover  the  improper  payment, 
FNS  shall  assess  a  claim  against  the 
State  agency  for  the  amount  of  the 
overpayment.  The  State  agency’s 
subsequent  Letter  of  Credit  will  be 
reduced  by  the  sum  of  the  uncollected 
overpayment  and  the  State  agency  must 
provide  the  funds  necessary  to  maintain 
program  participation  at  the  level  of 
operation  reached  prior  to  the  Letter  of 
Credit  reduction.  These  funds  must 
come  from  State  and  local  sources  and 
be  reported  as  cash  on  hand  in  the 
State’s  financial  reports  to  FNS. 

X.  What  Information  Is  Needed  in  the 
State  Plan  Concerning  Reviews? 

The  State  agency  shall  include  in  its 
annual  State  Plan  of  Child  Nutrition 
Operations,  beginning  with  the  school 
year  80-81  State  Plan,  a  plan  to  meet  the 
review  requirements  and  the  State’s 
criteria  for  choosing  School  Food 
Authorities  to  be  reviewed  for  that  year. 
School  Food  Authorities  with  the  largest 
identified  problems  or  potential 
problems  must  he  chosen  by  the  State 
agency  to  be  reviewed  first.  The  State 
Plan  must  also  contain  the  names  of  the 
larger  School  Food  Authorities  (those 
which  the  State  agency  must  review  on 
a  two-year  cycle)  which  the  State  plans 
to  review  during  the  upcoming  school 
year  and  the  total  number  of  School 
Authorities  in  the  State. 


XI.  State  Agency  Aims  Progress  Report  < 

FNS  will  require  each  State  agency  to 
prepare  a  report  to  be  submitted  to  FNS 
by  January  31  and  July  31  of  each  year. 
The  State  agency  would  briefly  describe 
the  actions  it  has  taken  for  the  school 
year  to  undertake  AIMS  related 
activities.  The  only  information  required 
of  the  State  agencies  by  FNS  is  an 
update  on  the  following  areas: 

1.  How  many  2-year  cycle  and  5-year 
cycle  reviews  meeting  AIMS 
requirements  of  School  Food  Authorities 
has  the  State  agency  undertaken? 

2.  How  many  more  such  reviews  are 
planned  for  the  remainder  of  the  school 
year? 

3.  How  much  money  has  been 
assessed  and  how  much  money  has 
been  collected  as  a  result  of  AIMS 
reviews? 

4.  What  are  the  names  of  all  School 
Food  Authorities  that  have  received 
follow-up  and  final  reviews? 

5.  What  are  the  AIMS  performance 
standard  violations  the  State  agency  has 
observed  during  the  reviews  it  has 
conducted? 

XII.  FNSRO  Evaluation  of  State 
Agencies 

FNSRO-conducted  reviews  and  Office 
of  Inspector  General  audits  will  be 
targeted  to  monitor  State  agency 
implementation  of  AIMS.  In  addition,  as 
a  part  of  the  Management  Evaluation, 
FNSRO  will  determine  the  State’s 
progress  in  the  following  areas: 

(1)  meeting  the  annual  review 
requirement; 

(2)  identifying  deficiencies  in  the  six 
performance  standard  areas; 

(3)  initiating  and  completing 
corrective  action; 

(4)  assessing  claims  and  recovering 
overpayments; 

(5)  paying  claims  only  after 
comparing  free  and  reduced  price  meals 
claimed  to  the  number  of  validly 
approved  applications  on  file; 

(6)  paying  claims  only  after 
comparing  total  meals  claimed  to 
average  daily  attendance; 

(7)  limiting  reimbursements  paid  for 
the  fiscal  year  to  the  lesser  of  number  of 
meals  served  times  rates  or  allowable 
costs; 

(8)  having  an  effective  accounting 
system; 

(9)  meeting  AIMS’  reporting 
requirements; 

(10)  meeting  AIMS'  record  keeping 
requirements. 

FNSRO,  by  reviewing  a  sample  of  the 
School  Food  Authorities  in  which  the 
State  has  conducted  reviews,  as  well  as 
by  reviewing  a  sample  of  the  State’s 
records  of  reviews,  audits  and  corrective 
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actions,  is  responsible  for  validating  the 
State  agency’s  review  system  and  the 
effectiveness  of  corrective  actions. 

XIII.  Miscellaneous  Provisions 

There  are  several  provisions  built  into 
the  regulations  to  make  the  AIM  System 
more  effective. 

1.  The  regulations  require  that  State 
agencies  failing  to  submit  timely  reports 
shall  be  subject  to  cancellation  of  a 
portion  of  State  Administrative  Expense 
fund  payments. 

2.  The  regulations  also  specify 
procedures  to  be  taken  in  submitting 
grant  closeout  reports. 

3.  The  State  agency  shall  not  pay  for 
any  Claims  for  Reimbursement 
submitted  more  than  90  days  after  the 
end  of  the  fiscal  year  in  which  the  claim 
is  filed  with  the  exception  of  amended 
claims  resulting  from  audits  and/or 
investigations. 

4.  FNS  shall  have  the  option  to 
reimburse  a  State  agency  by  Treasury 
Check.  The  Letter  of  Credit  method  of 
advancing  funds  to  a  State  agency  is  the 
preferred  method. 

However,  to  respond  to  special 
conditions  which  result  from  audit  and/ 
or  investigation,  the  preferred  method 
can  be  set  aside  in  favor  of  payment  by 
Treasury  Check  at  the  option  of  FNS  or 
the  Department  of  Treasury. 

XIV.  Funding 

a.  Background  of  State  Administrative 
Expense  Funds  (SAE)  Funding. — State 
agencies  which  administer  the  school 
feeding  programs  and  the  Child  Care 
Food  Program  have  been  receiving  SAE 
funding  since  fiscal  year  1970.  These 
funds  were  provided  at  first  to  assist 
States  in  administering  the  expanding 
National  School  Lunch  Program,  as  well 
as  the  School  Breakfast  Program,  the 
Nonfood  Assistance  Program  (now  the 
Food  Service  Equipment  Assistance 
Program)  and  the  Special  Food  Service 
Program  for  Children  (now  the  Child 
Care  Food  Program  and  the  Summer 
Food  Service  Program  for  Children),  all 
of  which,  except  the  NSLP,  came  into 
existence  or  were  initially  funded 
between  1966  and  1970.  The  amounts  of 
SAE  funds  appropriated  has  increased 
substantially  from  $2.8  million  in  fiscal 
year  1970  to  $31.1  million  in  fiscal  year 
1979. 

From  the  beginning,  SAE  funds  have 
been  provided  to  assist  States  in 
meeting  the  overall  expenses  associated 
with  program  administration.  As  set 
forth  in  this  Part,  SAE  funds  may  be 
used  by  State  agencies  to  pay  salaries, 
including  employee  benefits  and  travel 
expenses  for  administrative  and 
supervisory  personnel,  for  support 
services,  for  office  equipment,  and  for 


staff  development ....  (and)  to 
supervise,  improve  management  and 
give  technical  assistance  to  School  Food 
Authorities.  .  .  .”  The  intended  benefits 
to  be  derived  from  the  use  of  these  funds 
include  the  operation  of  programs  at  the 
local  level  which  are  successful  in 
reaching  those  eligible  for  program 
benefits  and  are  operated  within  the 
standards  and  guidelines  found  in 
applicable  law  and  regulations. 

Studies  conducted  by  the 
Department’s  Office  of  the  Inspector 
General  and  the  General  Accounting 
Office  have  pointed  to  a  number  of 
serious  problems  in  the  administration 
of  school  nutrition  programs  (the 
National  School  Lunch,  School  Breakfast 
and  Special  Milk  Programs)  at  the  State 
and  local  levels.  Reflecting  the  concern 
of  the  Congress  in  this  regard,  Public 
Law  95-627,  enacted  in  November  1978, 
authorized  the  expenditure  of  SAE  funds 
“for  the  improvement  in  the  States  of  the 
administration  of  the  (child  nutrition) 
programs  .  .  .  including,  but  not  limited 
to,  improved  program  integrity  and  the 
quality  of  meals  served  to  children.”  The 
fiscal  year  1979  Agriculture,  Rural 
Development  and  Related  Agencies 
Appropriations  Act  earmarked  $4 
million  in  SAE  funds  for  program 
improvement. 

In  response  to  the  foregoing,  the 
Department  has  developed  the  AIM 
System  to  deal  with  problems  which 
include:  (1)  Free  and  reduced  price  meal 
applications  that  are  improperly 
approved  or  denied,  (2)  claims  for  free 
and  reduced  price  meals  that  exceed  the 
number  of  currently  enrolled  children 
approved  for  such  meals,  (3)  meals  that 
are  claimed  in  excess  of  average  daily 
attendance,  (4)  reimbursement  claims 
that  are  based  on  inaccurate  counts  of 
free,  reduced  price  and  paid  meals,  (5) 
expenditure  records  that  do  not  support 
reimbursements  claimed,  and  (6)  meals 
claimed  for  reimbursement  that  lack 
required  components  or  component 
quantities.  The  System  and  the  proposed 
funding  formulae  are  designed  to 
address  those  problem  areas. 

b.  AIMS  Sanctions. — (1)  Use  of  Funds. 
The  problems  set  forth  above  which  the 
proposed  AIM  System  is  intended  to 
address  are  potentially  serious 
violations  of  fundamental  principles  of 
program  administration.  State  agencies 
have  the  responsibility  to  ensure  the 
proper  expenditure  of  program  funds  by 
each  School  Food  Authority, 
i  The  Department  feels  that  the 
problems  to  be  addressed  by  AIMS  are 
present  in  each  State  to  a  greater  or 
lesser  degree  and  that  each  State  must 
participate  in  their  resolution.  Any  State 
which  does  not  make  the  effort  to 
systematically  and  completely  eliminate 


the  problems  will  in  effect  be  allowing 
them  to  continue  to  exist  and  will  be 
failing  to  adequately  carry  out  its 
administrative  responsibilities.  Since 
States  receive  a  large  part  of  their  SAE 
funds  to  properly  administer  school 
nutrition  programs  and  will  receive 
additional  funds  in  order  to  help 
eliminate  certain  specified  problems 
which  exist  in  those  programs  and  cause 
program  funds  to  be  misused,  the 
Department  feels  that  appropriate 
sanctions  on  all  school  nutrition  SAE 
funds  should  be  imposed  where 
significant  failures  have  occurred. 

(2)  Sanction  Areas.  In  addition  to 
providing  general  sanction  authority  for 
failure  to  carry  out  the  provisions  of  Part 
235,  the  Department  in  these  proposed 
regulations,  has  identified  five  specific 
areas  within  the  AIM  System  where 
failure  to  perform  by  State  agencies 
would  constitute  grounds  for  the 
imposition  of  specific  sanctions.  These 
potential  deficiencies  are: 

1.  Outright  failure  to  initiate  and  carry 
out  AIMS  review  requirements. 

2.  Failure  to  conduct  the  required 
number  of  School  Food  Authority  and 
school  reviews  required  under  the 
System. 

3.  Failure,  to  cover  the  six 
performance  standards  in  AIMS  reviews 
and,  where  necessary,  to  take  specific 
corrective  action  including  the 
assessment  and  recovery  of  claims. 

4.  Substantial  failure  to  detect  existing 
violations  of  the  six  performance 
standards  during  the  conduct  of  reviews 
when  it  is  determined,  through  FNS 
monitoring,  that  such  failure  is  the  result 
of  not  performing  thorough  reviews. 

5.  Failure  by  the  State  agency  to 
provide  timely  program  reporting  and 
fiscal  information. 

These  five  deficiencies  address  major 
State  agency  responsibilities  under 
AIMS  and  failure  in  any  one  of  them 
would  indicate  substantial 
noncompliance  that  would  seriously 
affect  the  overall  success  of  the  System. 
As  experience  is  gained  with  the  AIM 
System,  the  Department  through  the 
regulatory  process  may  amend  or  add  to 
this  list  of  specific  failure  areas  and  the 
sanctions  associated  with  them. 

(3)  Sanctions  for  Noncompliance.  The 
Department  proposes  to  apply  sanctions 
appropriate  to  indicated  deficiencies  in 
a  fair  and  judicious  manner.  Under  this 
proposal,  sanctions  would  not  be  fixed 
but  instead  would  be  individually 
determined  within  specified  ranges.  This 
would  allow  the  Department  flexibility 
in  evaluating  the  seriousness  of 
deficiencies,  the  number  of  times  such 
deficiencies  have  occurred,  and  any 
mitigating  circumstances  which  may 
have  a  bearing  on  the  deficiencies.  The 
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Department  believes  that  this  approach 
would  result  in  the  most  equitable 
application  of  sanctions  should 
sanctions  be  necessary. 

Under  this^proposal,  sanctions  would 
be  imposed  within  specific  percentage 
ranges  against  SAE  funds  allocated  to 
the  State  during  the  failure  year.  For 
failure  to  carry  out  provisions  of  Part 
235  and  for  AIMS  deficiency  1,  this 
proposal  provides  a  sanction  range  of  up 
to  100  percent  of  all  applicable  SAE 
funds  allocated  to  a  State.  For  AIMS 
deficiencies  2  through  4,  a  sanction 
range  of  up  to  331/8  percent  of  SAE  funds 
allocated  to  a  State  is  provided.  For 
deficiency  5,  a  sanction  range  of  up  to  20 
percent  of  SAE  funds  allocated  to  a 
State  is  provided.  In  AIMS  deficiencies, 
the  sanctionable  SAE  funds  are  those 
earned  on  the  basis  of  school  nutrition 
programs,  whereas  for  failure  to  carry 
out  provisions  of  Part  235,  the 
sanctionable  SAE  funds  are  the  total 
amount  of  funds  earned. 

For  a  State  which  historically  does  not 
use  the  entire  SAE  allocation  available 
to  it,  the  appropriate  sanction 
percentage  will  be  assessed  against  the 
amount  of  SAE  funds  needed,  based  on 
past  usage,  and  a  100%  sanction  will  be 
assessed  against  funds  not  needed, 
based  on  amounts  returned  to  the 
Department  in  prior  years.  In 
determining  past  usage,  FNS  will 
consider  no  year  earlier  than  fiscal  year 
1980  since  that  is  the  first  year  in  which 
States  will  have  the  full  opportunity  to 
utilize  all  SAE  funds  earned  under  the 
amendments  contained  in  Pub.  L.  95-627. 
In  determining  past  usage,  FNS  will  look 
at  both  total  SAE  funds  used  by  a  State 
in  prior  years  and  the  rate  at  which  a 
State  is  using  SAE  funds  at  the  time  a 
sanction  is  imposed.  For  example,  a 
sanction  of  20%  against  a  State  which  by 
allocation  formula  would  earn  $1,000,000 
in  SAE  funds  but  which  historically  only 
used  $200,000  would  be  assessed  as 


follows: 

Use  rate . . — . —  $200,000 

20  percent  sanction . .  x.20 


Sanction  on  funds  normally  used . . .....  $40,000 

SAE  allocation  not  needed  based  on  amounts  re¬ 
turned  to  Department  in  prior  years -  $800,000 

1 00  percent  sanction - - -  X 1 .00 


Sanction  on  funds  not  needed . . —  800,000 


Total  amount  sanctioned - - -  840,000 


The  percentages  selected  for  these 
sanction  ranges  were  chosen  for  the 
following  reasons:  Deficiency  1 
represents  a  situation  in  which  no  part 
of  the  AIMS  review  requirements  would 
be  implemented.  Since  AIMS  seeks  to 
improve  compliance  with  basic  program 
requirements  through  a  structured 
review  system,  the  Department  believes 


that  the  widest  possible  sanction  range 
(i.e.,  up  to  100  percent  of  SAE  funds 
earned  on  the  basis  of  school  nutrition 
programs)  should  be  available  to  deal 
with  this  possible  fundamental  failure  in 
AIMS  implementation.  A  sanction  range 
of  up  to  33  Vs  percent  was  chosen  for 
deficiencies  2,  3  and  4  since  these 
deficiencies  deal  with  review 
performance  which  is  central  to  the  AIM 
System  and  will  account  for  a  large  part 
of  the  actual  overall  State  effort  under 
the  proposed  system.  In  view  of  this,  the 
Department  feels  that  a  fairly  wide 
sanction  range  should  be  available  to 
deal  with  such  deficiencies.  A  range  of 
up  to  20  percent  was  selected  for 
deficiency  5  to  emphasize  the 
importance  of  program  reporting. 
Unfortunately,  program  reporting  has 
been  relegated  to  a  position  of  minor 
importance  in  some  States.  As  a  result, 
the  Department  has  often  been  deprived 
of  the  timely  and  accurate  program 
participation  and  fiscal  information  that 
it  needs  to  monitor  the  performance  of 
school  nutrition  programs  and  to  make 
the  decisions  that  govern  the  operation 
of  these  programs.  This  is  particularly 
evident  in  the  area  of  funding  where 
such  information  is  crucial  to  budget 
preparation  and  fund  control.  The 
monthly  Report  of  Child  Nutrition 
Operations  (FNS-10)  and  the  quarterly 
Financial  Status  Report  (SF-269)  are  the 
primary  State  agency  reports  for  school 
nutrition  programs  and  for  that  reason 
were  selected  for  inclusion  in  deficiency 
5.  The  semi-annual  report  from  State 
agencies  concerning  AIMS  related 
activities  is  also  included  in  deficiency  5 
since  that  report  is  considered  crucial  to 
effective  FNS  monitoring  of  the  overall 
AIM  System. 

(4)  Funds  Sanctioned.  In  most  cases, 
the  full  extent  of  any  State  agency 
failure  will  not  be  ascertainable  until 
late  in  or  after  the  end  of  the  fiscal  year 
to  which  is  pertains.  Therefore,  in 
imposing  a  sanction,  the  Department 
retains  the  options  of  (1)  recovering  SAE 
funds  that  have  been  used  during  the 
failure  year,  or  (2)  withholding  SAE  fund 
allocations  in  whole  or  in  part  during  the 
balance  of  the  failure  year  and,  if 
necessary,  during  the  following  year 
until  the  full  amount  of  the  sanction  has 
been  realized.  With  respect  to  option  2, 
such  sanctions  will  be  imposed  only  if 
imposition  will  not  impair  the 
accomplishment  of  the  objectives  of  the 
child  nutrition  programs.  Furthermore,  it 
is  proposed  that  any  State  under 
sanction  will  not  be  eligible  to 
participate  in  any  SAE  fund  reallocation 
for  any  fiscal  year  during  which 
sanctions  are  being  carried  out  or  any 
fiscal  year  to  which  such  sanctions  are 


being  applied.  This  would  preclude 
States  from  recovering  sanctioned  SAE 
funds  through  the  reallocation  process. 

(5)  Corrective  Action  Plans.  Under 
this  proposal,  State  agencies  will  have 
the  opportunity  to  correct  any  noted 
deficiencies  prior  to  the  imposition  of 
sanctions.  When  deficiencies  are 
identified,  and  the  State  notified,  the 
State  will  have  the  opportunity  to  draw 
up  a  corrective  action  plan  with  FNS 
setting  forth  the  actions  necessary  to 
correct  those  deficiencies  and  time 
frames  for  completion  of  all  such 
actions.  A  letter  would  be  sent  to  the 
Chief  State  School  Officer  or  equivalent 
advising  this  official  of  the  noted 
deficiencies,  any  corrective  action  plan 
developed,  the  sanctions  that  will  be 
imposed  if  the  corrective  action  plan  is 
not  followed,  and  that  technical 
assistance  is  available  from  FNS  to 
assist  in  complying  with  the  plan.  FNS 
will  monitor  the  corrective  action  taken 
by  the  State  agency  and,  if  necessary, 
will  conduct  a  follow-up  review  of  the 
State  agency  to  determine  if  deficiencies 
have  been  corrected.  If  an  acceptable 
corrective  action  plan  is  not  developed 
or  if  compliance  with  the  corrective 
action  plan  is  not  achieved  within  the 
time  limits  established  in  the  plan,  FNS 
would  impose  sanctions  and  issue  a 
notice  of  action  to  the  Chief  State 
School  Officer.  Under  this  proposal,  FNS 
may  return  some  or  all  of  any 
sanctioned  SAE  funds  to  a  State  agency 
if  it  subsequently  determines  that  the 
noted  deficiencies  have  been  resolved 
and  that  the  school  nutrition  programs 
are  being  operated  in  an  acceptable 
manner. 

(6)  Sanction  Review  Procedure. 
Finally,  this  proposal  establishes  an 
appeal  procedure  under  which  a  State 
agency  may  request  a  review  of  any 
sanction  action  taken  by  the 
Department.  Under  this  procedure,  a 
State  agency  would  have  10  days  after 
receiving  the  notice  of  action  to  file  a 
written  request  for  review.  The  written 
request  would  be  sent  to  an  address 
designated  by  FNS  and  the  envelope 
would  be  prominently  marked 
“REQUEST  FOR  REVIEW  OR 
HEARING."  The  State  agency  would 
have  the  option  of  requesting  a  hearing 
before  a  designated  review  authority  or 
a  review  by  that  authority  of  the  record 
and  any  additional  written  information 
submitted  by  the  State  agency.  FNS 
would  acknowledge  the  State  agency’s 
request  for  a  hearing  or  review  in 
writing  within  ten  (10)  days  of  receipt  of 
the  request.  At  that  time,  the  Secretary 
of  Agriculture  would  also  designate  the 
review  authority.  It  is  FNS’s  intention 
that  the  review  authority  would  not 


Federal  Register  /  Vol.  44,  No.  211  /  Tuesday,  October  30,  1979  /  Proposed  Rules 


62453 


include  the  FNS  official  directly 
involved  in  the  original  sanction 
decision. 

The  State  agency  would  have  30  days 
from  receipt  of  FNS’s  acknowledgement 
to  submit  additional  written  information 
in  support  of  its  position.  If  a  review  of 
the  record  is  requested,  the  review 
authority  would  have  30  days  from 
receipt  of  that  information  to  make  a 
final  determination.  If  a  hearing  is 
requested,  it  would  be  conducted  within 
60  days  of  receipt  of  the  State  agency’s 
information  with  a  final  determination 
of  the  reviewing  authority  due  within  30 
days  after  the  hearing  date. 

In  either  case,  the  final  determination 
would  take  effect  upon  receipt  by  the 
State  agency  of  written  notice  of  final 
decision. 

For  fiscal  year  1979,  $4  million  in  SAE 
funds  has  been  set  aside  to  support 
AIMS  related  activities,  and  it  is 
envisioned  that  funds  will  be  set  aside 
annually  for  the  States  to  support  AIMS 
related  activities.  Forty  percent  of  the 
SAE-AIMS  funds  for  fiscal  year  1979  is 
being  allocated  in  equal  shares  to  State 
agencies  which  administer  the  school 
feeding  programs.  Additional  AIMS 
funding  is  being  allocated  based  on  the 
total  number  of  School  Food  Authorities 
in  the  State,  the  number  of  larger  School 
Food  Authorities  in  the  State  and  the 
number  of  free  and  reduced  price  meals 
served  within  the  State.  A  more  detailed 
description  of  AIMS  funding  for  fiscal 
year  1979  is  included  in  the  interim 
amendments  to  Part  235,  State 
Administrative  Expense  Funds,  a  copy 
of  which  is  contained  in  this  issue  of  the 
Federal  Register. 

XV.  Special  Areas  in  Need  of  Public 
Comment 

In  addition  to  general  concerns, 
comments  addressing  the  following 
subject  areas  and  questions  will  be 
especially  helpful  in  the  development  of 
final  regulations. 

1.  Timing  of  AIMS  implementation. 

2.  Selection  of  performance  standards. 

3.  Staffing  needs  for  AIMS. 

4.  Alternative  systems  to  ensure  meal 
claims,  counts,  costs  and  integrity. 

5.  School  Food  Authorities  on  2-year 
review  cycle. 

6.  State  review  requirements. 

7.  The  sanctionable  deficiencies. 

8.  The  percentage  ranges  assigned  to 
each  sanctionable  deficiency. 

9.  The  use  of  sanctions  as  an  integral 
part  of  the  overall  AIM  System. 

10.  Proposed  funding  allocation 
method — factors  used  and  percentages 
applied. 

11.  Alternative  funding  methods. 


12.  Do  the  allocation  formulas  as 
currently  constructed  provide  for  putting 
SAE  funds  where  they  are  most  needed? 

13.  If  not,  should  the  percentages  be 
changed?  Should  they  be  based  on  other 
factors  (either  different  factors  or 
factors  in  addition  to  one  or  more  of 
those  already  included?) 

14.  Is  there  some  method  of  allocating 
these  funds  outside  of  the  percentage/ 
factor  approach? 

15.  Would  a  more  simple  allocation 
method,  such  as  a  prorated  allocation 
tied  to  expenditures  in  the  National 
School  Lunch  Program,  be  as  good  or 
better  than  the  proposed  system? 

16.  Other  specific  concerns  and,  if 
problematic,  proposed  solutions. 

Dated:  October  25, 1979. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer  . 
Services. 

|FR  Doc.  79-33537  Filed  10-29-79;  8:45  am| 

BILLING  CODE  3410-30-M 

7  CFR  Part  210 

National  School  Lunch  Program; 
Assessment,  Improvement  and 
Monitoring  System 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Proposed  rule 

SUMMARY:  This  proposed  rule  would 
amend  Part  210,  National  School  Lunch 
Program,  to  provide  for  improved 
administrative  procedures  as  a  part  of 
the  Department's  comprehensive 
Assessment,  Improvement  and 
Monitoring  System  (AIMS). 

DATE:  Comments  must  be  received  on  or 
before  January  2, 1980  to  be  assured  of 
consideration. 

address:  Comments  should  be  sent  to: 
Margaret  O’K.  Glavin,  Director,  School 
Programs  Division,  USDA,  FNS, 
Washington,  D.C.  20250,  (202)  447-8130. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stan  Garnett  or  Barbara  Hallman, 

School  Programs  Division,  USDA,  FNS, 
Washington,  D.C.  20250,  (202)  447-9069. 
SUPPLEMENTARY  INFORMATION:  The 
amendment  presented  below  is  one  of 
three  amendments  appearing  jointly  in 
the  Federal  Register  which  are  designed 
to  provide  the  control  necessary  to 
improve  the  administration  of  the  school 
nutrition  programs  as  a  part  of  the 
Department’s  comprehensive 
Assessment,  Improvement  and 
Monitoring  System  (AIMS).  A  detailed 
explanation  of  the  AIM  system  precedes 
this  proposed  amendment.  The 
amendment  presented  below  proposes 
to  revise  Part  210  to  provide  for: 


(1)  A  definition  of  AIMS; 

(2)  Inclusion  in  the  State  Plan  of  a 
description  of  the  State’s  review  system, 
its  criteria  for  choosing  schools  to  be 
reviewed  for  the  year  the  State  Plan  is  in 
effect,  the  total  number  of  School  Food 
Authorities  in  the  State,  and  a  list  of  the 
largest  School  Food  Authorities  in  the 
State; 

(3)  FNS  to  have  the  option  to 
reimburse  a  State  agency  by  Treasury 
Check; 

(4)  School  Food  Authorities  to  meet 
meal  pattern  requirements  and  maintain 
food  production  and  student 
participation  records; 

(5)  School  Food  Authorities  to  report 
to  the  State  agency  twice  a  year  the 
number  of  currently  enrolled  children 
for  whom  applications  for  free  and  for 
reduced  price  meals  are  approved  and 
maintained  on  file,  and  the  average 
daily  attendance.  School  Food 
Authorities  shall  also  report  to  the  State 
agency  the  number  of  days  of  operation 
for  each  reporting  period. 

(6)  School  Food  Authorities  to 
maintain  current  files  on  free  and 
reduced  price  applications; 

(7)  A  time  limit  on  when  Claims  for 
Reimbursement  may  be  submitted  after 
the  end  of  the  fiscal  year, 

(8)  State  agencies  to  conduct  program 
assistance  reviews  and/or  audits  to 
ensure  compliance  with  regulations, 
which  include  compliance  with  AIMS 
performance  standards; 

(9)  The  frequency  of  State  agency 
reviews  to  be  dependent  upon  the  size 
of  the  School  Food  Authority; 

(10)  Reviews  of  School  Food 
Authorities  to  determine  compliance 
with  AIMS  performance  standards. 
Reviews  include:  (a)  On  a  2-year  cycle 
the  review  of  the  two  largest  School 
Food  Authorities  in  a  State  with  the 
exception  of  any  such  School  Food 
Authority  with  an  enrollment  of  less 
than  2,000  and  all  School  Food 
Authorities  with  an  enrollment  of  40,000 
or  more  students.  Such  School  Food 
Authorities  shall  be  initially  reviewed 
between  October  1  and  December  31.  A 
follow-up  (second)  review  is  required  if 
an  error  tolerance  level  based  on  a 
dollar  total  or  a  percentage  of  meals 
improperly  claimed,  is  surpassed. 

If  on  the  follow-up  review  a  more 
restrictive  error  tolerance  level  is 
surpassed,  the  School  Food  Authority 
must  employ  an  independent  auditor. 

The  auditor  shall  certify  claims  and 
audit  the  School  Food  Authority 
concerning  its  performance  standard 
deficiency.  After  the  independent 
auditor  has  certified  claims  for  3 
consecutive  months,  a  final  (third) 
review  must  be  performed  by  the  State 
agency  by  December  31  of  the  year 
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following  the  first  review.  On  the  final 
review  50  percent  of  the  schools  or  a 
statistically  valid  sample  of  schools 
from  the  School  Food  Authority  shall  be 
reviewed.  Claims  shall  be  assessed  only 
on  the  schools  reviewed  when  50 
percent  of  the  schools  in  a  School  Food 
Authority  are  reviewed.  If  a  statistical 
sample  is  used,  overclaims  shall  be 
projected  across  the  School  Food 
Authority. 

(b)  The  review  of  all  other  School 
Food  Authorities  in  the  State  on  a  5-year 
review  cycle.  On  the  5-year  cycle 
reviews  the  State  agency  must  recover 
overpayments  and  take  documented 
corrective  action  on  any  violation  it 
finds  of  an  AIMS  performance  standard. 
The  State  agency  shall  perform  random 
follow-up  reviews  of  25  percent  of  the 
School  Food  Authorities  reviewed  on  a 
5-year  review  cycle  which  have 
performance  standard  violations 
discovered  during  a  first  review  and  on 
which  they  exceeded  an  error  tolerance 
level; 

(11)  a  system  for  reviewing  and 
taking  action  on  a  different  performance 
standard  violation  that  had  not  been 
noted  on  a  previous  review; 

(12)  A  State  agency’s  Letter  of  Credit 
to  be  reduced  if  it  fails  to  collect 
overpayments  from  School  Food 
Authorities; 

(13)  The  suspension  of  reviews  and 
superceding  of  them  by  corrective  action 
if  serious  problems  are  found  during  the 
first  review; 

(14)  The  number  of  schools  to  be 
visited  on  State  agency  reviews  to  be 
dependent  upon  the  size  of  the  School 
Food  Authority; 

(15)  A  method  by  which  the  State 
agency  is  to  select  schools  to  be  visited 
on  reviews; 

(16)  The  minimum  information  that 
must  be  collected  during  a  review  by  a 
State  agency; 

(17)  A  listing  of  the  types  of  review 
related  records  that  must  be  kept  on  file 
at  the  State  agency; 

(18)  A  requirement  that  prior  to  the 
payment  of  any  claim  a  State  agency 
must  compare  (a)  the  product  of  the 
number  of  currently  enrolled  children 
approved  for  free  and  for  reduced  price 
meals  times  the  days  of  operation  to  the 
total  number  of  free  and  reduced  price 
meals  claimed  and  (b)  the  School  Food 
Authority’s  average  daily  attendance 
times  the  days  of  operation  to  the  total 
number  of  meals  claimed  for  the 
reporting  period; 

(19)  State  agencies  to  report  in 
November  and  April  to  FNS  the 
statewide  number  of  children  approved 
for  free  and  for  reduced  price  meals 
based  on  its  most  recent  reports  from 
School  Food  Authorities; 


(20)  State  agencies  to  submit  a  report 
by  January  31  and  July  31  concerning 
progress  made  by  the  State  in  carrying 
out  AIMS  related  activities; 

(21)  State  agencies  failing  to  meet 
reporting  deadlines  set  forth  in  these 
regulations,  to  be  subject  to  cancellation 
of  a  portion  of  State  Administrative 
Expense  funds; 

(22)  State  agencies  to  recover 
overpayments,  disallow  overclaims  and 
correct  unfiled  Claims  for 
Reimbursement  when  a  School  Food 
Authority  does  not  comply  with 
regulations.  There  are  specific  methods 
of  calculating  overpayments  and 
disallowing  overclaims  for  violations  of 
each  of  the  AIMS  performance 
standards; 

(23)  A  provision  which  allows  a 
School  Food  Authority  to  challenge  a 
fiscal  action  by  the  State;* 

(24)  FNS  Regional  Offices  to  include 
in  their  Management  Evaluation  of  the 
State  agencies  each  State’s  progress  in 
carrying  out  AIMS.  The  State  agency 
will  be  evaluated  in  such  AIMS  related 
subject  areas  as  meeting  annual  review 
requirements,  identifying  performance 
standard  deficiencies  in  School  Food 
Authorities,  taking  corrective  action, 
and  recovering  overpayments; 

(25)  Controls  on  State  agency  grant 
closeout  reporting  procedures. 

The  Department  believes  that  these 
amendments  will  provide  the  incentives 
and  controls  necessary  to  improve  the 
administration  of  the  Programs. 

Comment  Period 

These  regulations  are  published  in 
proposed  form.  Comments  are  especially 
encouraged  on  the  section  entitled 
“Special  Areas  in  Need  of  Public 
Comment"  which  is  a  part  of  the 
detailed  explanation  of  the  AIM  System 
preceeding  this  proposed  amendment. 
Comments  must  be  received  on  or 
before  January  2, 1980,  to  be  assured  of 
consideration. 

Commentors  should  identify  the 
provision(s)  which  are  being  addressed 
in  their  remarks.  A  full  range  of 
comments  will  be  helpful  to  the 
Department  in  developing  a  final 
amendment  to  the  program  regulations. 
All  written  submissions  received  will  be 
made  available  for  public  inspection  at 
the  School  Programs  Division,  Food  and 
Nutrition  Service,  during  regular 
business  hours  (8:30  a.m.  to  5:00  p.m., 
Monday  through  Friday)  (7  CFR  1.27(b)). 

Accordingly,  Part  210  would  be 
amended  as  follows: 

1.  Section  210.2  is  amended  by  adding 
a  new  paragraph  (b)  as  follows: 

§  210.2  Definitions. 
***** 


(b)  "AIMS"  means  the  Assessment, 
Improvement  and  Monitoring  System. 
***** 

2.  Section  210.4a  is  amended  by 
adding  new  sentences  to  paragraph 
(b)(7)  and  by  adding  new  paragraphs 
(b)(8)  and  (b)(9)  as  follows: 

§  210.4a  State  plan  of  child  nutrition 
operations. 

***** 

(b)  *  *  * 

(7)  *  *  *  A  program  assistance  plan  to 
monitor  and  improve  program 
performance  must  include:  (i)  Specific 
objectives;  (ii)  reasons  for  setting  these 
objectives;  (iii)  methods  to  achieve  these 
objectives;  and  (iv)  evaluation  methods 
to  determine  if  the  objectives  are  being 
met.  The  program  assistance  plan  shall 
specifically  include:  (A)  a  description  of 
the  State’s  program  to  meet  the  annual 
review  requirements  of  AIMS;  and  (B) 
the  State’s  criteria  for  choosing  School 
Food  Authorities  to  be  reviewed  for  that 
year  which  would  ensure  that  School 
Food  Authorities  with  the  largest 
identified  problems  or  potential 
problems  be  reviewed  first.  Reviews  and 
documentation  shall  be  in  accordance 
with  §  210.14(a)(3)  (i),  (ii),  (iii),  (iv),  (v), 
(vi),  (vii),  (viii)  and  (a)(4)  of  this  Part. 

(8)  The  number  of  School  Food 
Authorities  in  the  State. 

(9)  A  list  of  the  two  largest  School 
Food  Authorities  in  the  State  based  on 
enrollment  except  for  any  such  School 
Food  Authority  with  an  enrollment  of 
less  than  2,000  students  and  all  School 
Food  Authorities  with  an  enrollment  of 
40,000  or  more  students  which  the  State 
plans  to  review  during  the  upcoming 
school  year. 

***** 

3.  Section  210.5  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  adding  a  new  sentence  at  the 
end  of  paragraph  (a)  as  follows: 

§  210.5  Methods  of  payment  to  States. 

(a)  Funds  to  be  paid  to  any  State  for 
general  cash-for-food  assistance  or 
special  cash  assistance  may  be  made 
available  by  means  of  Letters  of  Credit 
issued  by  FNS  in  favor  of  the  State 
agency.  *  *  *  FNS  may,  at  its  option, 
reimburse  a  State  agency  by  Treasury 
Check.  FNS  shall  pay  by  Treasury 
Check  in  settlement  of  a  valid  claim 
t  submitted  in  connection  with  the 
disposition  of  an  audit  or  investigation  if 
payment  for  that  claim  cannot  be  made 
within  the' grant  closeout  period 
specified  in  §  210.19(b). 
***** 

4.  In  section  210.8  paragraph  (e)(3)  is 
amended  and  new  paragraphs  (e)(18) 
and  (e)(19)  are  added  as  follows: 
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§  210.8  Requirements  for  participation. 

*  *  *  •  * 

(e)  *  *  * 

(3)  Serve  lunches  which  meet  the 
minimum  requirements  prescribed  in 
§  210.10  during  a  period  designated  as 
the  lunch  period  by  the  School  Food 
Authority  and  maintain  food  production 
and  student  participation  records. 
***** 

(18)  Report  to  the  State  agency,  or 
FNSRO  where  applicable,  for  the 
months  of  October  and  March,  or  more 
often  as  the  State  agency  or  FNSRO 
where  applicable  determines:  (i)  The 
number  of  currently  enrolled  children 
approved  for  (A)  free  meals,  and  (B) 
reduced  price  meals,  respectively,  on  the 
basis  of  approved  applications  on  file, 
and;  (ii)  the  average  daily  attendance. 
The  School  Food  Authority  may  for  any 
month  submit  updated  reports  on  the 
number  of  currently  enrolled  children 
approved  for  free  and  reduced  price 
meals  or  the  average  daily  attendance. 
School  Food  Authorities  shall  also 
report  to  the  State  agency  the  number  of 
days  of  operation  for  each  reporting 
period. 

(19)  Maintain  current  files  of  (1)  free 
and  (2)  reduced  price  applications, 
respectively,  to  reflect  current 
enrollment.  If  applications  are 
maintained  at  the  School  Food  Authority 
level,  they  shall  either  be  separated  by 
school  or  lists  must  be  kept  by  school  of 
children  approved  for  (1)  free  and  (2) 
reduced  price  meals  respectively.  Such 
lists  shall  be  maintained  in  confidence 
and  allowed  to  be  examined  only  by 
appropriate  local,  State  and  Federal 
officials. 

5.  In  §  210.10,  a  new  paragraph  (j)  is 
added  to  read  as  follows: 

§  2 1 0. 1 0  Requirements  for  lunches. 
***** 

(j)  Production  and  participation 
records  shall  be  maintained  to 
demonstrate  adherence  to  meal  pattern 
requirements. 

6.  Section  210.13,  paragraph  (b)  is 
amended  by  inserting  after  the  second 
sentence  the  following: 

§  210.13  Reimbursement  procedures. 
***** 

(b)  *  *  *  The  State  agency,  or 
FNSRO  where  applicable,  shall  not  pay 
for  any  original  or  amended  Claim  for 
Reimbursement  for  any  period  during 
the  fiscal  year  submitted  more  than  90 
days  after  the  end  of  the  fiscal  year  in 
which  the  claim  is  filed  with  the 
exception  of  amended  claims  resulting 
from  audits  and/or  investigations.  *  *  * 
***** 

7.  In  §  210.14,  paragraph  (a)(2)  is 
deleted  and  reserved  and  paragraphs 


(a)(3),  (a)(4),  (a— 2)  and  (g)(2)  are  revised 
and  new  paragraphs  (g)(5),  (g)(6),  and 
(g)(7)  are  added  as  follows: 

§  210.14  Special  responsibilities  of  State 
agencies. 

(a)  *  *  * 

(3)(i)  Scope  of  Reviews:  Such 
assistance  shall  include  reviews  in  the 
form  of  program  assistance  reviews 
and/or  audits  of  participating  schools  to 
ensure  compliance  with  program 
regulations,  which  includes  the 
Assessment,  Improvement  and 
Monitoring  System  (AIMS)  performance 
standards  described  in  §  235.6(a-l), 

State  Administrative  Expense  Funds, 
and  the  Department’s  civil  rights  and 
nondiscrimination  regulations  (Part  15  of 
this  title  issued  under  Title  VI  of  the 
Civil  Rights  Act  of  1964).  To  comply 
with  AIMS  performance  standards  the 
State  agency  in  the  course  of  its  review 
of  a  School  Food  Authority  and  its 
schools  shall:  (A)  analyze  local  approval 
procedures  for  free  and  reduced  price 
meal  applications  and  determine  their 
adequacy  by  an  examination  of 
individual  applications;  (B)  check  the 
school’s  or  School  Food  Authority’s 
records  to  ensure  that  the  approved  free 
and  reduced  price  applications  that  are 
kept  on  file  correspond  to  current 
enrollment;  (C)  check  individual  school 
records  used  in  compiling  the  most 
recent  School  Food  Authority  report 
submitted  to  the  State  agency  which 
compares  the  School  Food  Authority’s 
reported  average  daily  attendance  times 
the  days  of  operation  to  the  total 
number  of  meals  claimed  for  the 
reporting  period.  This  comparison  shall 
be  made  for  each  school  reviewed  by 
the  State  agency;  (D)  evaluate  the 
School  Food  Authority’s  system  used  for 
both  recording  and  reporting  meal 
counts,  and  compiling  each  school’s 
meal  count  data  into  a  consolidated 
claim  for  reimbursement  so  as  to  ensure 
that  claims  accurately  reflect  meal 
counts  by  category  and  observe  the 
method  of  taking  counts  in  schools  to 
ensure  that  the  system  yields  correct 
counts  of  meals  by  category  (free, 
reduced  price  and  paid);  (E)  evaluate  the 
accounting  system  for  documentation  of 
costs,  allowability  of  costs  and  accuracy 
of  claims;  and  (F)  evaluate  the 
nutritional  integrity  of  meals  served, 
ensuring  that  all  required  food 
components  are  served. 

(ii)  Frequency  of  reviews:  The  State 
agency  shall  review  the  two  largest 
School  Food  Authorities  in  the  State  and 
all  School  Food  Authorities  with  an 
enrollment  of  more  than  40,000  students 
at  least  once  every  two  years.  If  one  or 
both  of  the  two  largest  School  Food 
Authorities  in  a  State  has  an  enrollment 


of  less  than  2,000  students  they  shall  not 
be  included  in  the  2-year  review  cycle. 
The  State  agency  shall  review  xh  of  the 
School  Food  Authorities  on  the  2-year 
review  cycle  each  year.  In  addition,  the 
State  agency  shall  review  yearly  at  least 
l/&  of  the  State’s  remaining  School  Food 
Authorities  so  that  over  a  five  year 
period  every  School  Food  Authority  in 
the  State  is  reviewed  a  minimum  of  one 
time. 

(iii)  Timing  and  types  of  reviews 
required  by  AIMS:  (A)  For  School  Food 
Authorities  reviewed  on  a  2-year  cycle 
(the  2  largest  School  Food  Authorities  in 
a  State  and  all  School  Food  Authorities 
with  an  enrollment  of  40,000  or  more 
students): 

(1)  The  first  review  shall  be 
undertaken  by  the  State  agency  between 
October  1  and  December  31.  The  State 
agency  must  take  fiscal  action  as 
described  in  §  210.16,  paragraphs  (b)(1), 
(b)(2)  and  (b)(3)  of  this  Part.  If  this  first 
review  results  in  overclaims  and 
incorrect  unfiled  Claims  for 
Reimbursement  which  in  sum  average 
more  than  $150  per  school  reviewed 
within  the  School  Food  Authority  or 
indicates  that  more  than  10%  of  the 
meals  served  within  the  schools 
reviewed  are  improperly  claimed,  the 
State  agency  shall  undertake  a  follow¬ 
up  review. 

(2)  A  follow-up  review,  when  required, 
shall  begin  within  90  days  following  the 
end  of  the  first  review.  When  the  follow¬ 
up  review  results  in  average  overclaims 
and  incorrect  unfiled  Claims  for 
Reimbursement  which  in  sum  average 
more  than  $100  per  school  reviewed  or 
indicates  that  more  than  7%  of  the  meals 
served  are  improperly  claimed:  (/)  the 
State  agency  must  take  fiscal  action  as 
described  in  §  210.16,  paragraphs  (b)(1), 
(b)(2)  and  (b)(3)  of  this  Part;  [ii]  the 
School  Food  Authority  shall  contract 
with  an  independent  auditor  to  have  the 
next  3  month’s  claims  certified  prior  to 
their  submission  to  the  State  agency; 
and  (///)  the  State  agency  shall  perform 

a  final  review  prior  to  December  31  of 
the  next  school  year. 

(3)  To  have  its  claims  certified,  which 
is  required  when  a  School  Food 
Authority  reviewed  on  a  2-year  cycle 
exceeds  error  tolerance  levels 
established  for  follow-up  reviews,  the 
School  Food  Authority  shall  employ  an 
independent  auditor  as  defined  in  Part 
210.17  paragraph  (a)(3)  of  this  Part.  The 
independent  auditor  shall  audit  the 
School  Food  Authority  concerning  the 
performance  standard  deficiency 
revealed  by  the  State  agency  review, 
conducting  on-site  reviews  as  necessary. 
The  State  agency  shall  not  pay  any 
claim  from  that  School  Food  Authority 
until  the  claim  is  certified  by  the 
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independent  auditor.  If  after  90  days 
following  the  date  the  claim  is  due  the 
auditor  is  unable  to  certify  the  claim, 
audit  findings  shall  be  submitted  to  the 
State  agency  for  the  purpose  of 
determining  the  correct  amount 
claimable. 

[4]  A  certification  procedure  is  not 
required  if  the  School  Food  Authority 
has  exceeded  the  $100-7%  error 
tolerance  level  of  the  follow-up  review 
due  to  a  performance  standard 
deficiency  concerning  meal  patterns. 

(5)  A  final  review,  is  required,  on  all 
School  Food  Authorities  which  exceed 
the  error  tolerance  level  established  for 
follow-up  reviews.  The  final  review 
must  be  performed  by  the  State  agency 
by  December  31  of  the  year  following 
the  first  review  of  the  School  Food 
Authority.  A  final  review  shall  include  a 
minimum  of  50%  of  the  schools  within 
the  School  Food  Authority  or  shall 
include  a  statistically  valid  sample  of 
schools  within  the  School  Food 
Authority  based  upon  FNS  guidance. 

The  State  agency  must  take  fiscal  action 
as  described  in  §  210.16,  paragraph 
(b)(1),  (b)(2)  and  (b)(3)  of  this  Part. 

(B)  For  School  Food  Authorities 
reviewed  on  a  5-year  cycle  (all  School 
Food  Authorities  other  than  the  State’s 
two  largest  School  Food  Authorities  and 
those  School  Food  Authorities  with  an 
enrollment  of  40,000  or  more  students): 

(1)  The  first  review  may  be  made  by 
the  State  agency  at  any  time  during  the 
year.  If  the  State  agency  discovers  a 
violation  of  an  AIMS  performance 
standard,  it  must- take  fiscal  action  as 
described  in  §  210.16  paragraphs  (b)(1) 
and  (b)(2)  of  this  Part  and  take  whatever 
other  corrective  action  it  considers 
appropriate. 

( 2 )  Follow-up  reviews  of  a  random 
selection  of  25%  of  the  School  Food 
Authorities  with  performance  standard 
violations  discovered  in  a  first  review 
which  resulted  in  an  overclaim  and 
incorrect  unfiled  Claim  for 
Reimbursement  average  of  more  than 
$150  per  school  reviewed  within  the 
School  Food  Authority  or  indicated  that 
more  than  10%  of  the  meals  served 
within  the  schools  reviewed  were 
improperly  claimed,  shall  begin  within 
180  days  following  the  end  of  the  first 
review.  If  the  State  agency  discovers  a 
violation  of  an  AIMS  performance 
standard,  it  must  take  fiscal  action  as 
described  in  §  210.16  (a-1),  (a-2)  and  (a- 
3)  of  this  Part  and  take  whatever  other 
corrective  action  it  considers 
appropriate. 

If  a  follow-up  review  or  final  review  is 


necessary  for  a  School  Food  Authority 
reviewed  on  either  a  2-year  or  5-year 
cycle,  the  State  agency  shall,  as  a 
minimum,  review  the  School  Food 
Authority  for  the  performance 
standard(s)  found  violated  in  previous 
reviews.  If  during  the  course  of  a  follow¬ 
up  or  final  review  a  performance 
standard  violation  is  found  that  has  not 
been  noted  on  a  previous  review,  the 
State  agency  shall  recover 
overpayments,  disallow  unpaid 
overclaims  and  correct  unfiled  Claims 
for  Reimbursement  for  the  newly 
discovered  performance  standard 
violation  at  the  same  fiscal  level  as  the 
fiscal  action  taken  for  a  performance 
standard  violation  on  a  first  review. 
Additionally,  the  State  agency  shall  take 
appropriate  corrective  action  and  must 
document  such  action  within  90  days  of 
the  review.  The  State  agency  does  not 
have  to  apply  error  tolerance  levels  nor 
carry  out  additional  reviews  as  part  of 
the  corrective  action  of  the  newly 
discovered  performance  standard  - 
violations. 

(iv)  Sanctions  against  State  agencies: 
If  a  State  agency  fails  to  collect  an 
overpayment  from  a  School  Food 
Authority,  as  described  in  §  210.16 
paragraphs  (b)(1),  (b)(2)  and  (b)(3)  of 
this  Part,  FNS  shall  notify  the  State 
agency  of  its  intention  to  assert  a  claim 
against  the  State  agency.  In  all  such 
cases,  the  State  agency  shall  have  full 
opportunity  to  submit  evidence 
concerning  the  action  it  has  taken  to 
collect  the  overpayment.  Unless  FNS 
determines  that  the  State  agency  has 
exerted  reasonable  efforts  to  recover  the 
improper  payment,  FNS  shall  recover 
overpayments  from  the  State  agency  for 
the  amount  of  the  overpayment  made  to 
the  School  Food  Authority.  The  State 
agency’s  subsequent  Letter  of  Credit  will 
be  reduced  by  the  sum  of  the 
uncollected  overpayment  and  the  State 
agency  must  provide  the  funds 
necessary  to  maintain  program 
participation  at  the  level  of  operation 
reached  prior  to  the  Letter  of  Credit 
reduction.  These  funds  must  come  from 
State  and  local  sources  and  be  reported 
as  cash  on  hand  in  the  State’s  financial 
reports  to  FNS. 

(v)  Suspension  of  review:  When  the 
State  agency  is  conducting  a  first  review 
in  any  School  Food  Authority  and  finds 
serious  problems  before  visiting  the 
required  number  of  schools,  the  review 
may  be  suspended  and  superceded  by 
corrective  action.  For  violations  found, 
any  overpayments  shall  be  recovered, 


unclaims  disallowed  and  unfiled  Claims 
for  Reimbursement  corrected.  A  full 
follow-up  review  shall  be  undertaken. 

(vi)  Number  of  Schools  the  State 
agency  shall  review:  The  number  of 
schools  within  the  School  Food  , 
Authority  which  must  be  included  in  a 
review  is  dependent  upon  the  number  of 
schools  in  the  School  Food  Authority. 
The  number  of  schools  to  review  for  first 
and  follow-up  reviews  is  illustrated  in 
the  table  below. 


Minimum  number  of  schools  to  be 
Number  of  schools  in  the  reviewed  on  first  and  follow-up 
school  food  authority  reviews  by  the  State  agency 

1  to  5 . 

...  1 

8  to  10 . 

._  2 

11  to  20 . . . . . 

.  3 

21  to  40 . 

..  4 

41  to  60 . 

-  6 

61  to  80  . 

-  8 

81  to  100 . 

..  10 

101  or  more - 

..  12  +  5%  of  the  number  of  schools 
over  100.  Fractions  shall  be  rounded 
to  the  nearest  whole  number 

For  final  review's,  the  State  agency 
must  review  either  50%  of  the  schools  or 
a  statistically  valid  sample  of  schools 
within  a  School  Food  Authority. 

(vii)  Method  of  selecting  Schools  to 
review:  On  the  first  review,  the  State 
agency  shall  select  as  equal  a  number  of 
schools  as  possible  to  review  from  each 
type  of  attendance  unit  (elementary 
school,  middle  school,  high  school,  etc.). 
Schools  with  the  largest  average  daily 
participation  of  free  and  reduced  price 
students  from  each  type  of  attendance 
unit  shall  be  selected  for  review  first. 

On  a  follow-up  review  the  State  agency 
shall  select  as  equal  a  number  of 
schools  as  possible  to  review  from  each 
type  of  attendance  unit.  Within  the 
attendance  unit  groupings,  the  State 
agency  shall  choose  schools  on  a 
random  basis  using  guidance  provided 
by  FNS.  On  a  final  review  the  State 
agency  shall  review  50%  of  the  schools 
in  the  School  Food  Authority  chosen  on 
a  random  basis,  or  enough  schools  to 
have  a  statistically  valid  sample.  FNS 
shall  provide  guidelines  for  the  State 
agency  to  determine  a  statistically  valid 
sample. 

(viii)  Review  records:  (A)  The  State 
agency  must  document  within  90  days  of 
the  first  review  that  corrective  action 
was  taken.  The  State  agency  shall  keep 
records  of  all  reviews,  which  as  a 
minimum,  include  the  following  basic 
information:  (1)  Name  of  School  Food 
Authority  reviewed;  (2)  name  of 
scbool(s)  reviewed;  (3)  date  of  review; 

(4)  findings  for  each  review  which  show 
whether  the  School  Food  Authority  and 
its  schools  are  meeting  or  violating  the 


Federal  Register  /  Vol.  44,  No.  211  /  Tuesday,  October  30,  1979  /  Proposed  Rules 


62457 


performance  standards;  (5)  planned 
corrective  action;  (6)  date,  findings  and 
corrective  action  taken  for  the  follow-up 
review  and  final  review;  and  (7)  fiscal 
action  taken  against  the  School  Food 
Authority. 

(B)  The  State  agency  review  record 
shall  include,  as  a  minimum,  information 
on  these  subject  areas  for  each  School 
Food  Authority  and  its  schools 
reviewed:  (1)  Average  daily  attendance; 
[2)  records  of  number  of  children 
approved  for  free  and  for  reduced  price 
meals;  (5)  records  of  numbers  of  free, 
reduced  price,  and  paid  meals  served; 

( 4 )  records  of  numbers  of  free,  reduced 
price,  and  paid  meals  claimed;  (5) 
accuracy  of  daily  meal  counts;  (6)  food 
production  records;  ( 7)  documentation  of 
costs;  [8)  allowability  of  costs;  (d) 
compliance  or  non-compliance  with 
meal  patterns  on  date  of  review;  [10) 
approval  procedures  for  determining 
eligibility  for  free  and  reduced  price 
meals;  [11)  maintenance  of  application 
files;  [12)  accuracy  of  meal  costs 
claimed. 

*  *  *  *  * 

(4)  Records  of  State  agency  reviews, 
corrective  actions,  and  independent 
audit  reports  must  be  kept  on  file  at  the 
State  agency  for  three  years  after  the 
year  in  which  problems  have  been 
resolved. 

***** 

(a-2)  Payment  of  claims.  The  State 
agency,  or  FNSRO  where  applicable, 
shall  compare  for  each  School  Food 
Authority,  prior  to  the  payment  of  any 
claim,  (1)  The  product  of  the  number  of 
currently  enrolled  children  which  the 
School  Food  Authority  reports  are 
approved  for  free  and  for  reduced  price 
meals,  respectively,  times  the  days  of 
operation  to  (2)  the  total  number  of  free 
and  of  reduced  price  meals  claimed  by 
type  of  meal.  The  State  agency,  or 
FNSRO  where  applicable,  shall  also 
compare  prior  to  the  payment  of  any 
claim,  the  School  Food  Authority’s 
reported  average  daily  attendance  times 
the  days  of  operation  to  the  total 
number  of  meals  claimed  for  the 
reporting  period.  In  no  event  shall  a 
Claim  for  Reimbursement  be  paid  if  the 
number  of  free  and  reduced  price  meals 
claimed,  respectively,  exceed  the 
number  of  currently  enrolled  children 
approved  for  free  and  reduced  price 
meals,  respectively,  times  the  days  of 
operation  for  the  reporting  period.  In  no 
event  shall  a  Claim  for  Reimbursement 
be  paid  if  the  total  number  of  meals 
claimed  exceed  the  average  daily 
attendance  times  the  days  of  operation 
for  the  reporting  period.  Full  or  partial 
reimbursements  may  be  made  on  a 
Claim  for  Reimbursement  without  prior 


administrative  approval  of  the 
correctness  of  the  claim.  However,  the 
State  or  FNSRO  where  applicable,  shall 
make  any  adjustments  in  such  payments 
as  are  necessary  following  the 
administrative  approval  of  such  claim. 
***** 

(8) - 

(2)  Each  State  agency  shall  report 
information  on  the  use  of  program  funds 
to  FNS  on  a  form  provided  by  FNS. 
***** 

(5)  Each  State  agency,  or  FNSRO 
where  applicable,  shall  submit  reports 
by  November  30  and  April  30  to  FNS  on 
the  number  of  currently  enrolled 
children  approved  for  free  meals  and 
reduced  price  meals  by  type  of  meal. 

The  reports  shall  be  based  on  October 
and  March  data  received  by  the  State 
agency  from  its  School  Food  Authorities. 

(6)  Each  State  agency,  or  FNSRO 
where  applicable,  shall  submit  by 
January  31  and  July  31  to  FNS  a  report 
supplying  the  following  AIMS  related 
information  for  the  school  year: 

(i)  The  number  of  School  Food 
Authority  reviews  of  schools  on  a  2-year 
review  cycle,  meeting  AIMS 
requirements,  which  the  State  agency 
has  undertaken; 

(ii)  The  number  of  School  Food 
Authority  reviews  of  schools  on  a  5-year 
review  cycle,  meeting  AIMS 
requirements,  which  the  State  agency 
has  undertaken; 

(iii)  The  number  of  reviews  of  each 
type  (2-year  and  5-year  cycle  reviews) 
that  are  planned  for  the  remainder  of  the 
school  year; 

(iv)  The  amount  of  overpayments 
requested  from  School  Food  Authorities; 

(v)  The  sum  of:  (A)  overpayments 
recovered;  (B)  unpaid  overclaims 
disallowed,  and;  (C)  the  difference 
between  incorrect  unfiled  Claims  for 
Reimbursement  and  corrected  unfiled 
Claims  for  Reimbursement; 

(vi)  A  list  of  School  Food  Authorities 
reviewed  by  the  State  agency  on  follow¬ 
up  and  final  reviews; 

(vii)  A  narrative  description  of  the 
AIMS  performance  standard  violations 
that  the  State  agency  has  observed 
during  reviews. 

(7)  State  agencies  shall  meet  the 
reporting  deadlines  contained  in  this 
Part  and  shall  be  subject  to  cancellation 
of  a  portion  of  State  Administrative 
Expense  fund  payments  under  the  terms 
of  §  235.11,  paragraph  (b)(2)(v)  if  FNS 
determines  that  the  State  agency  has 
failed  to  submit  reports  on  a  timely 
basis. 

***** 

8.  In  §  210.16,  new  paragraphs  (b), 
with  sub-paragraphs  (b)(1),  (b)(2),  (b)(3) 


and  (b)(4)  are  added  and  paragraph  (h) 
is  deleted  and  reserved. 

§  210.16  Claims  against  school  food 
authorities. 

***** 

(b)  For  any  regulatory  noncompliance 
found  in  a  school,  a  State  agency  shall 
take  fiscal  action  which  must  include; 

(1)  Recovery  of  overpayments  already 
made;  (2)  disallowance  of  overclaims  as 
reflected  in  unpaid  Claims  for 
Reimbursement,  and;  (3)  correction  of 
records  to  ensure  that  unfiled  Claims  for 
Reimbursement  will  be  corrected  when 
filed.  Fiscal  actions  taken  in  relation  to 
AIMS  performance  standard  violations 
are  described  below. 

(1)  Fiscal  action  for  each  performance 
standard  for  schools  not  previously 
visited  on  a  first  review,  a  follow-up 
review  or  a  final  review;  The  fiscal 
action  to  be  taken  for  violations  of  the 
performance  standards  related  to  FNS’ 
AIM  System  shall  be  determined  in  the 
following  way. 

(i)  Performance  standard  1 — For  all 
invalid  applications  approved,  the 
amount  of  overpayments  to  be 
recovered  and  the  amount  of  unpaid 
overclaims  to  be  disallowed  shall  be 
computed  back  from  the  day  of  the 
review  to  either  October  15  or  to  the 
date  the  applications  were  approved,  if 
the  date  of  approval  can  be  documented 
by  the  School  Food  Authority.  Any 
unfiled  Claim  for  Reimbursement  shall 
be  corrected  before  being  submitted. 

(ii)  Performance  standards  2  and  3 — 
For  free  and  reduced  price  meals 
claimed  in  excess  of  the  number  of 
currently  enrolled  children  properly 
approved  for  free  and  reduced  price 
meals,  by  type,  times  the  days  of 
operation  for  the  reporting  period,  the 
amount  of  the  overpayments  to  be 
recovered  and  the  amount  of  unpaid 
overclaims  to  be  disallowed  shall  be 
computed  back  from  the  day  of  the 
review  to  either  October  15  or  to  the 
date  the  applications  were  approved,  if 
the  date  of  approval  can  be  documented 
by  the  School  Food  Authority.  The 
School  Food  Authority  shall  correct  any 
unfiled  Claims  for  Reimbursement 
before  submitting  it  to  the  State  agency. 
For  meals  claimed  in  excess  of  the 
average  daily  attendance  times  the  days 
of  operation  for  the  reporting  period,  the 
amount  of  the  overpayments  to  be 
recovered  and  the  amount  of  unpaid 
overclaims  to  be  disallowed  shall  be 
computed  back  from  the  day  of  the 
review  to  the  beginning  of  the  school 
year.  Any  unfiled  Claims  for 
Reimbursement  shall  be  corrected 
before  being  submitted. 

(iii)  Performance  standard  4 — For 
meals  claimed  based  on  invalid  meal 
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counts,  due  to  an  improper  School  Food 
Authority  or  individual  school  system 
for  counting  and  recording  meals 
claimed,  the  amount  of  the  overpayment 
to  be  recovered  and  the  amount  of 
unpaid  overclaims  to  be  disallowed 
shall  be  computed  back  from  the  day  of 
the  review  to  the  beginning  of  the  school 
year.  The  School  Food  Authority  shall 
correct  any  unfiled  Claims  for 
Reimbursement  before  submitting  it  to 
the  State  agency.  The  State  agency  shall 
project  overpayments  over  the  entire 
School  Food  Authority  when  the  School 
Food  Authority’s  meal  count  system  is 
found  to  be  improper.  An  assessment  for 
overpayments  shall  be  limited  to  an 
individual  school  when  the  school's 
meal  count  system  is  found  to  be 
improper. 

(iv)  Performance  standard  5— For 
reimbursements  claimed  based  on 
nonallowable  or  undocumented  costs, 
the  amount  of  the  overpayment  to  be 
recovered  and  the  amount  of  unpaid 
overclaims  to  be  disallowed  shall  be 
computed  back  from  the  day  of  the 
review  to  the  first  day  of  the  current 
accounting  period.  The  School  Food 
Authority  shall  correct  any  unfiled 
Claims  for  Reimbursement  before 
submitting  it  to  the  State  agency. 

(v)  Performance  standard  6 — For 
meals  claimed  not  containing  all  required 
food  components,  the  unfiled  Claim  for 
Reimbursement  shall  be  corrected  for  a 
minimum  of  the  day  of  the  review  to 
totally  disallow  claims  for  incomplete 
meals  before  the  School  Food  Authority 
submits  it  to  the  State  agency.  A  State 
agency  may  extend  an  assessment  over 
a  longer  period  of  time  if  it  can 
determine  through  School  Food 
Authority  meal  service  records  that  a 
specific  number  of  meals  served  over  a 
longer  period  of  time  where  not  in 
compliance  with  regulations. 

(2)  Fiscal  action  for  each  performance 
standard  on  follow-up  and  final  reviews 
of  schools  previously  reviewed:  The 
fiscal  actions  to  be  taken  for  violations 
of  the  AIMS  performance  standards 
noted  during  follow-up  and  final  reviews 
for  a  school  that  has  been  previously 
reviewed  shall  be  determined  in  the 
following  manner. 

(i)  Performance  standards  1-4 — The 
amount  of  the  overpayments  to  be 
recovered  and  the  amount  of  unpaid 
overclaims  to  be  disallowed  shall  be 
computed  back  from  the  day  of  the 
follow-up  or  final  review  to  the  date  of 
the  first  or  follow-up  review,  as 
appropriate.  The  School  Food  Authority 
shall  collect  any  unfiled  Claims  for 
Reimbursement  before  submitting  it  to 
the  State  agecny. 

(ii)  Performance  standards  5  and  6 — 
The  amount  of  the  overpayments  to  be 


recovered  and  the  amount  of  unpaid 
overclaims  to  be  disallowed  shall  be 
computed  as  described  in  $  210.16, 
paragraph  (b)(1)  of  this  Part.  Any  unfiled 
Claim  for  Reimbursement  shall  be 
corrected  before  being  submitted. 

(3)  Extent  of  fischal  action:  On  first 
and  follow-up  reviews  and  final  reviews 
in  which  50%  of  the  schools  in  the 
School  Food  Authority  are  reviewed,  the 
amount  of  overpayments  to  be 
recovered,  the  amount  of  unpaid 
overclaims  to  be  disallowed  and  the 
corrections  of  unfiled  Claims  for 
Reimbursement  to  be  made  shall  be 
limited  to  regulatory  violations 
documented  by  the  State  agency  in  only 
those  schools  reviewed  with  the 
exception  noted  in  paragraph  (b)(1)  of 
this  section  under  performance  standard 
4.  For  final  reviews  which  include  a 
statistically  valid  sample  of  schools 
within  the  School  Food  Authority,  the 
amount  of  overpayments  to  be 
recovered,  the  amount  of  upaid 
overclaims  to  be  disallowed,  and  the 
corrections  of  unfiled  Claims  for 
Reimbursement  to  be  made  shall  be 
statistically  projected  across  the  entire 
School  Food  Authority  for  the  period  of 
the  sample. 

(4)  Challenging  a  fiscal  action:  A 
School  Food  Authority  may  challenge 
any  fiscal  action  by  the  State.  To 
challenge  projected  overclaims  a  School 
Food  Authority  must  present  written 
evidence  to  the  State  agency  to  support 
its  contention  that  a  computed 
assessment  as  projected  by  the  State 
agency  goes  beyond  the  actual  extent  of 
the  problem.  In  demonstrating  that  the 
projected  assessment  should  be 
projected  at  a  lower  level,  the  School 
Food  Authority  shall  prove  its 
contention  to  the  satisfaction  of  the 
State  agency.  The  State  agency  shall 
obtain  approval  of  FNS  prior  to  its 
adjustment  of  any  assessment  against  a 
School  Food  Authority  reduced  by  more 
than  $1,000. 

***** 

9.  In  |  210.17  new  paragraph  (f)  is 
added  to  read  as  follows: 

§  210.17  Management  evaluations  and 
reviews. 

***** 

(f)  As  a  part  of  its  Management 
Evaluation  of  the  State  agencies,  FNSRO 
shall  determine  each  State's  progress  in 
the  following  areas:  (1)  Meeting  the 
annual  review  requirement  including 
follow-up  and  final  reviews;  (2) 
identifying  deficiencies  in  the  six  AIMS 
performance  standard  areas;  (3) 
initiating  and  completing  corrective 
action;  (4)  recovering  overpayments, 
disallowing  unpaid  overclaims,  and 
correcting  unfiled  Claims  for 


Reimbursement  as  appropriate;  (5) 
paying  claims  only  after  comparing  free 
and  reduced  price  meals  claimed  to  the 
number  of  validly  approved  applications 
on  file;  (6)  paying  claims  only  after 
comparing  total  meals  claimed  to 
average  daily  attendance;  (7)  limiting 
reimbursements  paid  for  the  fiscal  year 
to  the  lesser  of  number  of  meals  served 
times  rates  or  allowable  costs;  (8) 
having  an  effective  accounting  system; 
(9)  meeting  AIMS’  reporting  and 
recordkeeping  requirements. 

10.  In  §  210.19  paragraph  (a)  is 
amended  as  follows: 

8  210.19  Miscellaneous  provisions. 

(a)  Grant  closeout  procedures — (1) 
General.  Grant  closeout  procedures  for 
the  Program  shall  be  in  accordance  with 
Federal  Management  Circular  A-102, 
Attachment  L.  State  agencies  shall 
submit  final  grant  closeout  reports  for 
each  fiscal  year  or  part  thereof  that  the 
State  agency  administered  the  programs. 
All  obligations  shall  be  liquidated 
before  final  closure  of  a  fiscal  year 
grant.  Obligations  shall  be  reported  for 
the  fiscal  year  in  which  they  occur. 

(2)  Grant  closeout  report.  State 
agencies:  (1)  Shall  submit  to  FNS,  within 
150  days  after  the  end  of  the  fiscal  year, 
final  fiscal  year  closeout  reports;  and  (2) 
may  submit  revised  closeout  reports  at 
any  time.  However,  FNS  shall  not  be 
responsible  for  reimbursing  unpaid 
obligations  later  than  150  days  after  the 
close  of  the  fiscal  year  in  which  they 
were  incurred  except  for  those 
obligations  incurred  under  the  Food 
Service  Equipment  Assistance  Program 
and  State  Administrative  Expense 
Funds  Program  and  adjusted  claims 
resulting  from  audits  and/or 
investigation. 

(3)  Termination  for  cause.  FNS  may 
terminate  a  State  agency’s  participation 
under  the  Program,  in  whole  or  in  part, 
whenever  FNS  determines  that  the  State 
agency  has  failed  to  comply  with  the 
conditions  prescribed  in  this  Part,  and  in 
FNS  guidelines  and  instructions.  FNS 
shall  promptly  notify  the  State  agency  in 
writing  of  the  termination  and  the 
reasons  for  the  termination,  together 
with  the  effective  date.  A  State  agency 
shall  terminate  a  local  agency’s 
participation  under  the  Program  by 
written  notice  whenever  it  is  determined 
by  FNS  or  the  State  agency  that  the 
local  agency  has  failed  to  comply  with 
the  requirements  of  the  Program.  When 
a  State  agency’s  participation  under  the 
Program  is  terminated  for  cause,  any 
payments  made  to  the  State  agency  or 
any  recoveries  by  FNS  from  the  State 
agency,  shall  be  in  conformance  with 
the  legal  right  and  liabilities  of  the 
parties. 
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(4)  Termination  for  convenience.  FNS 
or  the  State  agency  may  terminate  the 
State  agency's  participation  under  the 
Program,  in  whole  or  in  part,  when  both 
parties  agree  that  continuation  under  the 
Program  would  not  produce  beneficial 
results  commensurate  with  the  further 
expenditure  of  funds.  The  two  parties 
shall  agree  upon  the  termination 
conditions,  including  the  effective  date 
thereof  and,  in  the  case  of  partial 
termination,  the  portion  to  be 
terminated.  The  State  agency  shall  not 
incur  new  obligations  for  the  terminated 
portion  after  the  effective  date,  and  shall 
cancel  as  many  outstanding  obligations 
as  possible.  FNS  shall  allow  full  credit 
to  the  State  agency  for  the  Federal  share 
of  the  noncancellable  obligations, 
properly  incurred  by  the  State  agency 
prior  to  termination. 
***** 

(Catalog  of  Federal  Domestic  Assistance  No. 
10.555) 

This  proposal  has  been  reviewed 
under  the  USDA  criteria  established  to 
implement  Executive  Order  12044, 
"Improving  Government  Regulations,” 
and  has  been  classified  “significant”.  An 
approved  Draft  Impact  Analysis  is 
available  from  the  Office  of  the  Director, 
School  Programs  Division,  USDA-FNS, 
201 14th  Street,  SW.,  Room  4122, 
Washington,  D.C.  20250.  (Tel:  (202)  447- 
8130). 

(Sec.  7(a),  Pub.  L.  95-627,  92  Stat.  3622,  42 
U.S.C.  1751) 

Dated:  October  25, 1979. 

Carol  Tucker  Foreman, 

Assistant  Secretary. 

|FR  Doc.  79-33538  Filed  10-29-79;  8;45  amj 

BILLING  CODE  3410-30-M 


7  CFR  Part  235 

State  Administrative  Expense  Funds; 
Proposed  Amendment,  AIMS 
Sanctions 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  termination  for  cause 
provision  of  7  CFR  Part  235,  State 
Administrative  Expense  (SAE)  Funds, 
and  establish  a  specific  set  of  actions  to 
be  taken  when  State  agencies  fail  to 
implement  fully  and  properly  the 
proposed  Assessment,  Improvement  and 
Monitoring  System  (AIMS).  A  full 
description  of  the  AIM  System  is 
contained  in  a  proposed  amendment  to  7 
CFR  Part  210,  National  School  Lunch 
Program,  also  appearing  in  this  issue  of 
the  Federal  Register. 


DATE:  Comments  must  be  received  on  or 
before  January  2, 1980  to  be  assured  of 
consideration. 

address:  Comments  should  be 
addressed  to  Margaret  O’K.  Glavin, 
Director,  School  Programs  Division, 

FNS,  USDA,  Washington,  D.C.  20250. 
Comments  received  in  response  to  this 
proposed  rule  will  be  available  for 
inspection  in  Room  4300B,  Auditors 
Building,  14th  and  Independence 
Avenue,  S.W.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Stanley  C.  Garnett  at  the  above  address 
or  by  phone  at  (202)  447-9065. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  amendment  is  one  of  three 
issued  by  the  Department  dealing  with 
the  AIM  System.  The  others  are  a 
proposed  amendment  to  7  CFR  Part  210, 
National  School  Lunch  Program,  which 
outlines  the  AIM  System  and  an  interim 
amendment  to  this  part  which  sets  out 
State  administrative  expense  fund 
allocation  formulae  as  a  proposed 
system  under  which  funds  would  be 
provided  to  assist  States  in 
implementing  AIMS.  (This  latter  rule 
appeared  in  the  Federal  Register  of 
September  14  at  FR  Vol.  44,  No.  180  as 
an  interim  rule  in  order  to  allocate  FY 
1979  funds  to  States.) 

A  detailed  explanation  of  the  AIM 
System  precedes  the  proposed 
amendment  to  Part  210.  This  proposal 
contains  actions  to  be  taken  by  the 
Departmnent  when  it  determines  that 
State  agencies  are  not  meeting  their 
responsibilities  under  AIMS.  In  order  to 
more  fully  understand  this  proposal,  it  is 
recommended  that  the  detailed 
explanation  preceding  the  proposed 
amendment  to  Part  210,  the  proposed 
AIMS  amendment  to  Part  210  and  the 
interim  amendment  to  this  part  be 
reviewed  as  well. 

Background 

SAE  Funding — State  agencies  which 
administer  the  school  feeding  programs 
and  the  Child  Care  Food  Program  have 
been  receiving  SAE  funding  since  fiscal 
year  1970.  These  funds  were  provided  at 
first  to  assist  States  in  administering  the 
expanding  National  School  Lunch 
Program,  as  well  as  the  School  Breakfast 
Program,  the  Nonfood  Assistance 
Program  (now  the  Food  Service 
Equipment  Assistance  Program)  and  the 
Special  Food  Service  Program  for 
Children  (now  the  Child  Care  Food 
Program  and  the  Summer  Food  Service 
Program  for  Children),  all  of  which, 
except  the  NSLP,  came  into  existence  or 
were  initially  funded  between  1966  and 
1970.  The  amounts  of  SAE  funds 
appropriated  has  increased 
substantially  from  $2.8  million  in  fiscal 


year  1970  to  $31.1  million  in  fiscal  year 
1979. 

From  the  beginning,  SAE  funds  have 
been  provided  to  assist  States  in 
meeting  the  overall  expenses  associated 
with  program  administration.  As  set 
forth  in  this  Part,  SAE  funds  may  be 
used  by  State  agencies  to  pay  salaries, 
including  employee  benefits  and  travel 
expenses  for  administrative  and 
supervisory  personnel,  for  support 
services,  for  office  equipment,  and  for 
staff  development  .  .  .  (and)  to 
supervise,  improve  management  and 
give  technical  assistance  to  School  Food 
Authorities.  .  .  .  The  intended  benefits 
to  be  derived  from  the  use  of  these  funds 
include  the  operation  of  programs  at  the 
local  level  which  are  successful  in 
reaching  those  eligible  for  program 
benefits  and  are  operated  within  the 
standards  and  guidelines  found  in 
applicable  law  and  regulations. 

Studies  conducted  by  the 
Department’s  Office  of  the  Inspector 
General  and  the  General  Accounting 
Office  have  pointed  to  a  number  of 
serious  problems  in  the  administration 
of  school  nutrition  programs  (the 
National  School  Lunch,  School  Breakfast 
and  Special  Milk  Programs)  at  the  State 
and  local  levels.  Reflecting  the  concern 
of  the  Congress  in  this  regard,  Public 
Law  95-627,  enacted  in  November  1978, 
authorized  the  expenditure  of  SAE  funds 
“for  the  improvement  in  the  States  of  the 
administration  of  the  (child  nutrition) 
programs  .  .  .  including,  but  not  limited 
to,  improved  program  integrity  and  the 
quality  of  meals  served  to  children.”  The 
fiscal  year  1979  Agriculture,  Rural 
Development  and  Related  Agencies 
Appropriations  Act  earmarked  $4 
million  in  SAE  funds  for  program 
improvement. 

In  response  to  the  foregoing,  the 
Department  has  developed  the  AIM 
System  to  deal  with  problems  which 
include:  (1)  free  and  reduced  price  meal 
applications  that  are  improperly 
approved  or  denied,  (2)  claims  for  free 
and  reduced  price  meals  that  exceed  the 
number  of  currently  enrolled  children 
approved  for  such  meals,  (3)  meals  that 
are  claimed  in  excess  of  average  daily 
attendance,  (4)  reimbursement  claims 
that  are  based  on  inaccurate  counts  of 
free,  reduced  price  and  paid  meals,  (5) 
expenditure  records  that  do  not  support 
reimbursements  claimed,  and  (6)  meals 
claimed  for  reimbursement  that  lack 
required  components  or  component 
quantities.  The  System  and  the  proposed 
funding  formulae  are  designed  to 
address  those  problem  areas. 
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AIMS  Sanctions 

Use  of  Funds 

The  problems  set  forth  above  which 
the  proposed  AIM  System  is  intended  to 
address  are  potentially  serious 
violations  of  fundamental  principles  of 
program  administration.  State  agencies 
have  the  responsibility  to  ensure  the 
proper  expenditure  of  program  funds  by 
each  School  Food  Authority. 

The  Department  feels  that  the 
problems  to  be  addressed  by  AIMS  are 
present  in  each  State  to  a  greater  or 
lesser  degree  and  that  each  State  must 
participate  in  their  resolution.  Any  State 
which  does  not  make  the  effort  to 
systematically  and  completely  eliminate 
the  problems  will  in  effect  be  allowing 
them  to  continue  to  exist  and  will  be 
failing  to  adequately  carry  out  its 
administrative  responsibilities.  Since 
States  receive  a  large  part  of  their  SAE 
funds  to  properly  administer  school 
nutrition  programs  and  will  receive 
additional  funds  in  order  to  help 
eliminate  certain  specified  problems 
which  exist  in  those  programs  and  cause 
program  funds  to  be  misused,  the 
Department  feels  that  appropriate 
sanctions  on  all  school  nutrition  SAE 
funds  should  be  imposed  where 
significant  failures  have  occurred. 

Sanction  Areas 

In  addition  to  providing  general 
sanction  authority  for  failure  to  carry 
out  the  provisions  of  Part  235,  the 
Department  in  these  proposed 
regulations,  has  identified  five  specific 
areas  within  the  AIM  System  where 
failure  to  perform  by  State  agencies 
would  constitute  grounds  for  the 
imposition  of  specific  sanctions.  These 
potential  deficiencies  are: 

1.  Outright  failure  to  initiate  and  carry 
out  AIMS  review  requirements. 

2.  Failure  to  conduct  the  required 
number  of  School  Food  Authority  and 
school  reviews  required  under  the 
System. 

3.  Failure  to  cover  the  six  performance 
standards  in  AIMS  reviews  and,  where 
necessary,  to  take  specific  corrective 
action  including  the  assessment  and 
recovery  of  claims. 

4.  Substantial  failure  to  detect  existing 
violations  of  the  six  performance 
standards  during  the  conduct  of  reviews 
when  it  is  determined,  through  FNS 
monitoring,  that  such  failure  is  the  result 
of  not  performing  thorough  reviews. 

5.  Failure  by  the  State  agency  to 
provide  timely  program  reporting  and 
fiscal  information. 

These  five  deficiencies  address  major 
State  agency  responsibilities  under 
AIMS  and  failure  in  any  one  of  them 
would  indicate  substantial 


noncompliance  that  would  seriously 
affect  the  overall  success  of  the  System. 
As  experience  is  gained  with  the  AIM 
System,  the  Department  through  the 
regulatory  process  may  amend  or  add  to 
this  list  of  specific  failure  areas  and  the 
sanctions  associated  with  them. 

Sanctions  for  Noncompliance 

The  Department  proposes  to  apply 
sanctions  appropriate  to  indicated 
deficiencies  in  a  fair  and  judicious 
manner.  Under  this  proposal,  sanctions 
would  not  be  fixed  but  instead  would  be 
individually  determined  within  specified 
ranges.  This  would  allow  the 
Department  flexibility  in  evaluating  the 
seriousness  of  deficiencies,  the  number 
of  times  such  deficiencies  have 
occurred,  and  any  mitigating 
circumstances  which  may  have  a 
bearing  on  the  deficiencies.  The 
Department  believes  that  this  approach 
would  result  in  the  most  equitable 
application  of  sanctions  should 
sanctions  be  necessary. 

Under  this  proposal,  sanctions  would 
be  imposed  within  specific  percentage 
ranges  against  SAE  funds  allocated  to 
the  State  during  the  failure  year.  For 
failure  to  carry  out  provisions  of  Part 
235  and  for  AIMS  deficiency  1,  this 
proposal  provides  a  sanction  range  of  up 
to  100  percent  of  all  applicable  SAE 
funds  allocated  to  a  State.  For  AIMS 
deficiencies  2  through  4,  a  sanction 
range  of  up  to  33  Vb  percent  of  SAE  funds 
allocated  to  a  State  is  provided.  For 
deficiency  5,  a  sanction  range  of  up  to  20 
percent  of  SAE  funds  allocated  to  a 
State  is  provided.  These  deficiencies  are 
described  in  §  235.11  as  amended  by  this 
proposed  rule.  In  AIMS  deficiencies,  the 
sanctionable  SAE  funds  are  those 
earned  on  the  basis  of  school  nutrition 
programs,  whereas  for  failure  to  carry 
out  provisions  of  Part  235,  the 
sanctionable  SAE  funds  are  the  total 
amount  of  funds  earned. 

For  a  State  which  historically  does  not 
use  the  entire  SAE  allocation  available 
to  it,  the  appropriate  sanction 
percentage  will  be  assessed  against  the 
amount  of  SAE  funds  needed,  based  on 
past  usage,  and  a  100%  sanction  will  be 
assessed  against  funds  not  needed, 
based  on  amounts  returned  to  the 
Department  in  prior  years.  In 
determining  past  usage,  FNS  will 
consider  no  year  earlier  than  fiscal  year 
1980  since  that  is  the  first  year  in  which 
States  will  have  the  full  opportunity  to 
utilize  all  SAE  funds  earned  under  the 
amendments  contained  in  P.L.  95-627.  In 
determining  past  usage,  FNS  will  look  at 
both  total  SAE  funds  used  by  a  State  in 
prior  years  and  the  rate  at  which  a  State 
is  using  SAE  funds  at  the  time  a 
sanction  is  imposed.  For  example,  a 


sancrtion  of  20%  against  a  State  which  by 
allocation  formula  would  earn  $1,000,000 
in  SAE  funds  but  which  historically  only 
used  $200,000  would  be  assessed  as 


follows: 

Use  rate . . . ......................................................  $200,000 

20  percent  sanction .  x.20 

Sanction  on  funds  normally  used . . .  40,000 

SAE  allocation  not  needed  based  on  amounts  re¬ 
turned  to  Department  in  prior  years .  800,000 

1 00  percent  sanction . . . .........  X 1 .00 

Sanction  on  funds  not  needed .  800,000 

Total  amount  sanctioned .  840,000 


The  percentages  selected  for  these 
sanction  ranges  were  chosen  for  the 
following  reasons:  Deficiency  1 
represents  a  situation  in  which  no  part 
of  the  AIMS  review  requirements  would 
be  implemented.  Since  AIMS  seeks  to 
improve  compliance  with  basic  program 
requirements  through  a  structured 
review  system,  the  Department  believes 
that  the  widest  possible  sanction  range 
(i.e.,  up  to  100  percent  of  SAE  funds 
earned  on  the  basis  of  school  nutrition 
programs)  should  be  available  to  deal 
with  this  possible  fundamental  failure  in 
AIMS  implementation.  A  sanction  range 
of  up  to  33  Vb  percent  was  chosen  for 
deficiencies  2,  3  and  4  since  these 
deficiencies  deal  with  review 
performance  which  is  central  to  the  AIM 
System  and  will  account  for  a  large  part 
of  the  actual  overall  State  effort  under 
the  proposed  system.  In  view  of  this,  the 
Department  feels  that  a  fairly  wide 
sanction  range  should  be  available  to  , 
deal  with  such  deficiencies.  A  range  of 
up  to  20  percent  was  selected  for 
deficiency  5  to  emphasize  the 
importance  of  program  reporting. 
Unfortunately,  program  reporting  has 
been  relegated  to  a  position  of  minor 
importance  in  some  States.  As  a  result, 
the  Department  has  often  been  deprived 
of  the  timely  and  accurate  program 
participation  and  fiscal  information  that 
it  needs  to  monitor  the  performance  of 
school  nutrition  programs  and  to  make 
the  decisions  that  govern  the  operation 
of  these  programs.  This  is  particularly 
evident  in  the  area  of  funding  where 
such  information  is  crucial  to  budget 
preparation  and  fund  control.  The 
monthly  Report  of  Child  Nutrition 
Operations  (FNS-10)  and  the  quarterly 
Financial  Status  Report  (SF-269)  are  the 
primary  State  agency  reports  for  school 
nutrition  programs  and  for  that  reason 
were  selected  for  inclusion  in  deficiency 
5.  The  semi-annual  report  from  State 
agencies  concerning  AIMS  related 
activities  is  also  included  in  deficiency  5 
since  that  report  is  considered  crucial  to 
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effective  FNS  monitoring  of  the  overall 
AIM  System. 

Funds  Sanctioned 

In  most  cases,  the  full  extent  of  any 
State  agency  failure  will  not  be 
ascertainable  until  late  in  or  after  the 
end  of  the  fiscal  year  to  which  it 
pertains.  Therefore,  in  imposing  a 
sanction,  the  Department  retains  the 
options  of  1)  recovering  SAE  funds  that 
have  been  used  during  the  failure  year, 
or  2)  withholding  SAE  fund  allocations 
in  whole  or  in  part  during  the  balance  of 
the  failure  year  and,  if  necessary,  during 
the  following  year  until  the  full  amount 
of  the  sanction  has  been  realized.  With 
respect  to  option  2,  such  sanctions  will 
be  imposed  only  if  imposition  will  not 
impair  the  accomplishment  of  the 
objectives  of  the  child  nutrition 
programs.  Furthermore,  it  is  proposed 
that  any  State  under  sanction  will  not  be 
eligible  to  participate  in  any  SAE  fund 
reallocation  for  any  fiscal  year  during 
which  sanctions  are  being  carried  out  or 
any  fiscal  year  to  which  such  sanctions 
are  being  applied.  This  would  preclude 
States  from  recovering  sanctioned  SAE 
funds  through  the  reallocation  process. 

Corrective  Action  Plans 

Under  this  proposal,  State  agencies 
will  have  the  opportunity  to  correct  any 
noted  deficiencies  prior  to  the 
imposition  of  sanctions.  When 
deficiencies  are  identified,  and  the  State 
notified,  the  State  will  have  the 
opportunity  to  draw  up  a  corrective 
action  plan  with  FNS  setting  forth  the 
actions  necessary  to  correct  those 
deficiencies  and  time  frames  for 
completion  of  all  such  actions.  A  letter 
would  be  sent  to  the  Chief  State  School 
Officer  or  equivalent  advising  this 
official  of  the  noted  deficiencies,  any 
corrective  action  plan  developed,  the 
sanctions  that  will  be  imposed  if  the 
corrective  action  plan  is  not  followed, 
and  that  technical  assistance  is 
available  from  FNS  to  assist  in 
complying  with  the  plan.  FNS  will 
monitor  the  corrective  action  taken  by 
the  State  agency  and,  if  necessary,  will 
conduct  a  follow-up  review  of  the  State 
agency  to  determine  if  deficiencies  have 
been  corrected.  If  an  acceptable 
corrective  action  plan  is  not  developed 
or  if  compliance  with  the  corrective 
action  plan  is  not  achieved  within  the 
time  limits  established  in  the  plan,  FNS 
would  impose  sanctions  and  issue  a 
notice  of  action  to  the  Chief  State 
School  Officer.  Under  this  proposal,  FNS 
may  return  some  or  all  of  any 
sanctioned  SAE  funds  to  a  State  agency 
if  it  subsequently  determines  that  the 
noted  deficiencies  have  been  resolved 
and  that  the  school  nutrition  programs 


are  being  operated  in  an  acceptable 
manner. 

Sanction  Review  Procedure 

Finally,  this  proposal  establishes  an 
appeal  procedure  under  which  a  State 
agency  may  request  a  review  of  any 
sanction  action  taken  by  the 
Department.  Under  this  procedure,  a 
State  agency  would  have  10  days  after 
receiving  the  notice  of  action  to  file  a 
written  request  for  review.  The  written 
request  would  be  sent  to  an  address 
designated  by  FNS  and  the  envelope 
would  be  prominently  marked 
“REQUEST  FOR  REVIEW  OR 
HEARING."  The  State  agency  would 
have  the  option  of  requesting  a  hearing 
before  a  designated  review  authority  or 
a  review  by  that  authority  of  the  record 
and  any  additional  written  information 
submitted  by  the  State  agency.  FNS 
would  acknowledge  the  State  agency’s 
request  for  a  hearing  or  review  in 
writing  within  ten  (10)  days  of  receipt  of 
the  request.  At  that  time,  the  Secretary 
of  Agriculture  would  also  designate  the 
review  authority.  It  is  FNS’s  intention 
that  the  review  authority  would  not 
include  the  FNS  official  directly 
involved  in  the  original  sanction 
decision. 

The  State  agency  would  have  30  days 
from  receipt  of  FNS’s  acknowledgement 
to  submit  additional  written  information 
in  support  of  its  position.  If  a  review  of 
the  record  is  requested,  the  review 
authority  would  have  30  days  from 
receipt  of  that  information  to  make  a 
final  determination.  If  a  hearing  is 
requested,  it  would  be  conducted  within 
60  days  of  receipt  of  the  State  agency’s 
information  with  a  final  determination 
of  the  reviewing  authority  due  within  30 
days  after  the  hearing  date. 

in  either  case,  the  final  determination 
would  take  effect  upon  receipt  by  the 
State  agency  of  written  notice  of  final 
decision. 

The  Department  is  particularly 
interested  in  public  comment  on  (1)  the 
sanctionable  deficiencies  identified  in 
this  proposal,  (2)  the  percentage  ranges 
assigned  to  each  deficiency,  and  (3)  the 
use  of  sanctions  as  an  integral  part  of 
the  overall  AIM  System. 

Accordingly,  the  Department  is 
proposing  to  amend  7  CFR  Part  235  to 
read  as  follows: 

1.  Section  235.11  is  amended  by 
amending  paragraph  (b)  and  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§  235. 1 1  Other  provisiohs. 

*  *  *  *  * 

(b)  Sanctions  imposed.  (1)  FNS  may 
recover  or  withhold  from  a  State  agency 
up  to  one  hundred  (100)  percent  of  the 
funds  payable  to  and  needed  by  the 


State  agency  under  this  Part,  as 
determined  by  FNS,  whenever  it  is 
determined  that  the  State  agency  has 
failed  to  comply  with  the  requirements 
contained  in  this  Part. 

(2)  In  addition  to  the  general  provision 
found  in  paragraph  (b)(1)  of  this  section, 
FNS  shall  impose  the  following 
sanctions  on  a  State  agency  which  is 
deficient  in  implementing  the 
administrative  activities  described  in 
§  210.14  and  §  210.16  of  this  title. 

(i)  For  any  fiscal  year,  when  FNS 
determines  that  a  State  agency  has 
failed  to  implement  the  requirements  of 
§  210.14(a)  of  this  title,  FNS  shall 
recover  or  withhold  up  to  one  hundred 
(100)  percent  of  the  funds  payable  to 
and  needed  by  the  State  agency  under 
§  235.4(a)  and  §  235.4(b-l)  for 
administration  of  school  nutrition 
programs,  as  determined  by  FNS. 

(ii)  In  any  fiscal  year,  when  FNS 
determines  that  a  State  agency  has 
failed  to  or  will  be  unable  to  meet  the 
numbers  of  reviews  required  in 

§  210.14(a)(3)(ii)  of  this  title,  FNS  shall 
recover  or  withhold  up  to  thirty-three 
and  one-third  (33  Vi  percent  of  the  funds 
payable  to  and  needed  by  the  State 
agency  under  §  235.4(a)  and  §  235.4(b-l) 
for  administration  of  the  school  nutrition 
programs,  as  determined  by  FNS. 

(iii)  In  any  fiscal  year,  when  FNS 
determines  that  a  State  agency  has 
failed  to  cover  the  performance 
standards  set  forth  in  §  235.6  in  the 
conduct  of  reviews,  carry  out  corrective 
action  and  assess  and  recover  claims  in 
the  manner  and  to  the  extent  prescribed 
under  §  210.14(a)(3)  (i),  (iii),  (vi),  (vii), 
(viii)  and  $  210.16  (a— 1),  (a— 3)  and  (a— 4) 
FNS  shall  recover  or  withhold  up  to 
thirty-three  and  one-third  (33  Vi)  percent 
of  the  funds  payable  to  and  needed  by 
the  State  agency  under  §  235.4(a)  and 

§  235.4(b-l)  for  administration  of  school 
nutrition  programs,  as  determined  by 
FNS. 

(iv)  In  any  fiscal  year,  when  FNS 
determines  that  a  State  agency  has  not 
conducted  thorough  reviews  of  School 
Food  Authorities,  as  shown  by  the 
substantial  failure  of  the  reviews  to 
uncover  existing  violations  of  the 
performance  standards  found  in 

§  235.6(a-l),  FNS  shall  recover  or 
withhold  up  to  thirty-three  and  one-third 
(33  Vi)  percent  of  the  funds  payable  to 
and  needed  by  the  State  agency  under 
§  235.4(a)  and  §  235.4(b-l)  for 
administration  of  school  nutrition 
programs,  as  determined  by  FNS. 

(v)  In  any  fiscal  year,  when  a  State 
agency  fails  to  meet  specified  reporting 
deadlines,  FNS  shall  recover  or  withhold 
up  to  twenty  (20)  percent  of  the  funds 
payable  to  and  needed  by  the  State 
agency  under  §  235.4(a)  and  §  235.4(b-l) 


62462  Federal  Register  /  Vol.  44,  No.  211  /  Tuesday,  October  30,  1979  /  Proposed  Rules 


for  administration  of  school  nutrition 
programs,  as  determined  by  FNS,  as 
follows 

(A)  For  repeated  failure  to  meet  the 
deadline  prescribed  for  the  form  (FNS- 
10)  required  under  §  210.14(g)(1)  of  this 

title; 

(B)  For  failure  to  meet  the  deadline 
prescribed  for  the  form  (SF-269) 
required  under  §  210.14(g)(2)  of  this  title: 
and 

(C)  For  failure  to  meet  the  reporting 
deadlines  prescribed  in  §  210.14  (g)(5) 
and  (g)(6)  of  this  title. 

(vi)  In  establishing  the  amounts  of 
funds  to  be  recovered  or  withheld  under 
paragraphs  (b)(2)  (ii)  through  (v)  of  this 
section,  FNS  shall  first  recover  all  funds 
allocated  under  §  235.4(a)  and  §  235.4{b- 
1)  not  needed  by  the  State  based  on 
amounts  returned  to  the  Department  in 
prior  years  and  on  the  current  rate  of 
funds  usage  by  the  State  and  then  shall 
consider  the  extensiveness  and  severity 
of  the  individual  deficiencies  in 
determining  the  amount  of  additional 
funds  allocated  under  §  235.4(a)  and 

§  235.4(b— 1)  to  be  sanctioned. 

(vii)  Before  carrying  out  sanctions 
against  a  State  agency  in  accordance 
with  paragraph  (b)  the  following 
procedures  shall  be  followed: 

(A)  FNS  shall  notify  the  Chief  State 
School  Officer  or  equivalent  of  the 
deficiencies  found  and  of  its  intention  to 
impose  sanctions  unless  an  acceptable 
corrective  action  plan  is  submitted 
within  30  days. 

(B)  The  State  agency  shall  develop  a 
corrective  action  plan  with  specific  time 
frames  to  correct  the  deficiencies  and/or 
prevent  their  future  recurrence.  The  plan 
will  include  dates  by  which  the  State 
agency  will  accomplish  such  corrective 
action. 

(C)  FNS  shall  review  the  corrective 
action  plan.  If  it  is  acceptable,  FNS  shall 
issue  a  letter  to  the  Chief  State  School 
Officer  or  equivalent  approving  the 
corrective  action  plan,  and  detailing  the 
technical  assistance  that  is  available  to 
the  State  agency  to  correct  the 
deficiencies.  The  letter  shall  advise  the 
Chief  State  School  Officer  or  equivalent 
of  the  specific  sanctions  to  be  imposed  if 
the  corrective  action  plan  is  not 
implemented. 

(D)  Upon  advice  from  the  State 
agency  that  corrective  action  has  been 
taken,  FNS  shall  assess  such  action  and. 
if  necessary,  shall  perform  a  follow-up 
review  to  determine  if  the  noted 
deficiencies  have  been  corrected.  FNS 
shall  then  advise  the  State  agency  if  the 
actions  taken  are  in  compliance  with  the 
"corrective  action  plan  or  if  additional 
corrective  action  in  needed. 

(E)  If  an  acceptable  corrective  action 
plan  is  not  submitted  within  30  days,  or 


if  corrective  action  is  not  completed 
within  the  time  limits  established  in  the 
corrective  action  plan,  FNS  shall 
withhold  funds  by  a  reduction  in  the 
State  agency  Letter  of  Credit  (LOC)  or 
shall  recover  funds  by  assessing  a  claim 
against  the  State  agency  shall  so  notify 
the  Chief  State  School  Officer  or 
equivalent. 

(F)  If,  subsequent  to  the  imposition  of 
any  sanction,  FNS  determines  that  the 
noted  deficiencies  have  been  resolved 
and  that  the  school  nutrition  programs 
are  being  operated  in  an  acceptable 
manner,  FNS  may  return  to  the  State 
agency  or  restore  to  the  State  agency’s 
Letter  of  Credit  (LOC)  some  or  all  of  any 
sanctioned  SAE  funds. 

(viii)  In  carrying  out  sanctions  under 
paragraphs  (b)  for  any  fiscal  year,  FNS 
may  withhold  allocated  SAE  funds  in 
whole  or  in  part  during  such  fiscal  year 
and  during  following  fiscal  years  if 
necessary.  Prior  to  withholding  SAE 
funds  in  any  following  fiscal  year,  FNS 
shall  determine  that  the  accomplishment 
of  the  objective  of  the  child  nutrition 
programs  will  not  be  impaired  by  the 
imposition  of  such  sanction. 

(ix)  Any  State  agency  which  has  a 
sanction  imposed  against  it  in 
accordance  with  paragraph  (b)  shall  not 
be  eligible  to  participate  in  any 
reallocation  of  SAE  funds  for  any  fiscal 
year  in  which  such  sanction  is  being 
carried  out,  or  any  fiscal  year  to  which 
such  sanction  is  being  applied. 
***** 

(e)  Administrative  Review  Process. 
When  FNS  asserts  a  sanction  against  a 
State  agency  under  the  provisions  of 
paragraph  (b)  above,  the  State  agency 
may  appeal  the  case  and  be  afforded  a 
review  by  an  authority  designated  by 
the  Secretary  of  USDA.  A  State  agency 
shall  have  the  option  of  requesting  a 
hearing  before  the  designee  of  the 
Secretary  to  present  its  position  or  a 
review  by  that  authority  of  the  record 
and  any  additional  written  submission 
to  be  prepared  by  the  State  agency.  The 
request  shall  be  sent  to  an  address 
designated  by  FNS  and  the  envelope 
shall  be  prominently  marked  “Request 
for  Review  or  Hearing." 

(1 )  FNS  shall  provide  a  written  notice 
to  and  ensure  its  receipt  by  State 
agencies  when  asserting  sanctions 
against  State  agencies. 

(2)  State  agencies  aggrieved  by 
sanctions  asserted  against  them  may  file 
a  written  request  with  the  Secretary, 

U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250,  for  a  hearing  or 
a  review  of  the  record  within  10  days  of 
the  date  of  delivery  of  the  notice.  If  the 
State  agency  does  not  request  a  review 
or  hearing  within  10  days  of  delivery  of 


the  notice,  the  administrative  decision 
on  the  sanctions  shall  be  final. 

(3)  Within  10  days  of  receipt  by  the 
Secretary  of  a  request  for  review,  or 
hearing,  FNS  shall  provide  the  State 
agency  with  a  written  acknowledgement 
of  the  request. 

(i)  The  acknowledgement  shall 
include  the  name  and  address  of  the 
authority  designated  by  the  Secretary  to 
review  the  sanction; 

(ii)  The  acknowledgement  shall  also 
notify  the  State  agency  that  within  30 
days  of  the  receipt  of  the 
acknowledgement,  the  State  agency 
shall  submit  information  in  support  of  its 
position. 

(4)  When  a  hearing  is  requested 
pursuant  to  this  paragraph,  FNS  has  up 
to  60  days  of  receipt  of  the  State 
agency’s  information  to  schedule  and 
conduct  the  hearing  and  shall  advise  the 
State  agency  of  the  time,  date,  and 
location  of  the  hearing  at  least  10  days 
in  advance. 

(5)  When  a  hearing  is  requested,  the 
authority  designated  by  the  Secretary 
shall  make  a  final  determination  within 
30  days  after  the  hearing,  and  the  final 
determination  shall  take  effect  upon 
delivery  of  the  written  notice  of  this 
final  decision  to  the  State  agency. 

(6)  When  a  review  is  requested,  the 
authority  designated  by  the  Secretary 
shall  review  information  presented  by  a 
State  agency  and  shall  make  a  final 
determination  within  30  days  after  the 
receipt  of  that  information.  The  final 
determination  shall  take  effect  upon 
delivery  of  the  written  notice  of  this 
final  decision  to  the  State  agency. 
***** 

(Catalog  of  Federal  Domestic  Assistance  No. 
10.560) 

Note. — This  proposal  has  been  reviewed 
under  USDA  criteria  established  to 
implement  Executive  Order  12044, 

"Improving  Government  Regulations"  and 
has  been  classified  “significant."  An 
approved  Draft  Impact  Analysis  is  available 
from  the  Office  of  the  Director,  School 
Program  Division,  Food  and  Nutrition 
Service,  USDA,  Washington,  D.C.  20250. 

(Sec.  7(a),  Pub.  L.  95-627,  92  Stat.  3622,  42 
U.S.C.  1751) 

Dated:  October  25. 1979. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

Interim  Regulation 

Note. — Below  is  a  copy  of  an  interim 
regulation  concerning  AIMS  funds  that  was 
published  in  the  Federal  Register  on 
September  14, 1979  (44  FR  53487).  This 
interim  regulation  is  still  in  effect.  However, 
the  comment  period  on  this  interim  regulation 
will  be  open  until  January  2, 1980  to  coincide 
with  the  comment  period  of  the  proposals  of 
Parts  210  and  235. 
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7  CFR  Part  235 

School  Nutrition  Programs;  State 
Administrative  Expense  Funds 
AGENCY:  Food  and  Nutrition  Service,  USDA. 
action:  Interim  rule:  request  for  comments. 


summary:  This  regulation  amends  7  CFR  Part 
235,  State  Administrative  Expense  (SAE) 
Funds.  It  will  serve  as  the  interim  authority 
for  and  guidelines  under  which  a  specified 
portion  of  discretionary  funds  will  be 
allocated  to  State  agencies  for  their  use  in 
improving  school  nutrition  program 
management.  This  regulation  will  also  be 
issued  as  a  proposal  setting  forth  a  proposed 
system  under  which  a  portion  of 
discretionary  SAE  Funds  will  be  allocated  to 
and  utilized  by  State  agencies  in 
implementing  the  Assessment,  Improvement 
and  Monitoring  System  (AIMS),  when  AIMS 
regulations  are  proposed  for  public  comment. 
dates:  Effective  September  7, 1979. 
Comments  are  due  on  or  before  November  13, 
1979. 

ADDRESS:  Comments  should  be  sent  to 
Margaret  O’K.  Glavin,  Director,  School 
Programs  Division,  FNS-USDA,  Washington, 
D.C.  20250.  Comments  received  in  response  to 
the  issuance  of  this  regulation  will  be 
available  for  inspection  by  interested  parties 
in  Room  4300B,  Auditors  Building,  14th  Street 
and  Independence  Avenue,  S.W., 

Washington,  D.C.  during  regular  business 
hours  (8:30  a.m.  to  5:00  p.m.). 

FOR  FURTHER  INFORMATION,  CONTACT: 
Margaret  O'K.  Glavin,  at  the  above  address 
or  by  phone  (202)  447-8130. 

SUPPLEMENTARY  INFORMATION:  This 
regulatory  amendment  is  one  of  three  which 
will  be  issued  by  the  Department  which  are 
related  to  the  AIM  System. 

The  others,  a  proposed  amendment  to  7 
CFR  Part  210,  National  School  Lunch 
Program,  which  will  outline  AIMS  and  the 
procedures  under  which  AIMS  will  be  carried 
out  and  a  proposed  amendment  to  this  part 
which  will  set  forth  sanctions  to  be  imposed 
for  failure  in  implement  AIMS,  will  appear  in 
a  future  edition  of  the  Federal  Register.  A 
detailed  explanation  of  the  AIM  System  will 
accompany  those  proposals.  This  interim 
amendment  sets  out  the  Department’s  plan 
for  providing  fiscal  assistance  in  the  form  of 
SAE  funds  to  State  agencies,  which  will  bear 
the  greatest  responsibility  for  the 
management  improvement  process. 

Background 

Public  Law  95-627,  enacted  on  November 
10, 1978,  made  several  changes  in  the  method 
by  which  SAE  funds  are  to  be  allocated  to 
State  agencies  which  adminisier  the  child 
nutrition  programs.  It  provides  for  an  annual 
allocable  amount  equal  to  one  and  one-half 
percent  of  all  program  funds  expended  during 
the  second  preceding  fiscal  year  in  those 
programs  (except  for  the  Summer  Food 
Service  Program  for  Children).  From  that 
amount,  the  Department  is  to  allocate  to  each 
State  agency  which  administers  the  school 
feeding  programs  (the  National  School  Lunch, 
School  Breakfast,  Special  Milk  and  Food 
Service  Equipment  Assistance  Programs)  one 
percent  of  the  program  funds  expended  in 


those  programs  within  the  State  during  the 
second  preceding  fiscal  year.  A  second 
allocation  to  State  agencies  which  administer 
the  Child  Care  Food  Program  is  based  on  the 
application  of  a  specified  formula  to  the 
program  funds  expended  in  that  program 
during  the  same  time  period.  The  funds  which 
remain  after  these  allocations  have  been 
made  are,  as  the  law  provides,  to  be 
allocated  to  States  by  the  Department  “in 
amounts  (it)  determines  necessary  for  the 
improvement  in  the  States  of  the 
administration  of  the  (child  nutrition) 
programs  *  *  *  including,  but  not  limited  to, 
improved  program  integrity  and  the  quality  of 
meals  served  to  children.’’ 

The  fiscal  year  1979  Agriculture,  Rural 
Development  and  Related  Agencies 
Appropriation  Act  (Pub.  L.  95-448),  in 
language  contained  in  U.S.  Senate 
Appropriation  Report  No.  95-1058,  also 
makes  reference  to  improvement  of  program 
management.  The  Report  earmarks  $4  million 
of  the  fiscal  year  1979  SAE  fund 
appropriation  "for  activities,  including  audits, 
to  identify  and  take  any  needed  corrective 
action  concerning  administrative  problems  in 
the  school  feeding  programs — such  as 
noncompliance  with  meal  standards  or 
(standards  for  implementation  of)  elegibility 
criteria  and  the  submission  of  reimbursement 
claims  which  exceed  actual  meal  costs." 

Both  laws  reflect  the  concern  of  Congress 
and  others  concerning  a  number  of  areas  of 
child  nutrition  program  administration  at  the 
State  and  local  levels.  Studies  conducted  by 
the  Department’s  Office  of  the  Inspector 
General  and  the  General  Accounting  Office 
have  pointed  to  serious  problems.  The 
problems  include,  specifically,  (1)  free  and 
reduced  price  meal  applications  being 
improperly  approved  or  denied,  (2)  claims  for 
free  and  reduced  price  meals  exceeding  the 
number  of  currently  enrolled  children 
approved  for  such  meals,  (3)  meals  being 
claimed  in  excess  of  average  daily 
attendance,  (4)  inaccurate  counting  of  free, 
reduced  price  and  paid  meals,  (5)  expenditure 
records  not  supporting  reimbursements 
claimed,  and  (6)  meals  claimed  for 
reimbursement  lacking  required  components 
or  quantities  of  components. 

AIM  System 

Sharing  the  concern  reflected  in  the 
referenced  legislation  and  in  response  to  the 
direction  provided  by  it,  the  Department  has 
worked  over  the  past  several  months  to 
develop  a  proposed  system  which  it  believes 
will  resolve  these  problems.  The  system, 
known  as  AIMS  is  designed  to  assist  States 
to  identify  management  and  operational 
problems  and  to  develop  effective  corrective 
action  procedures.  Regulations  to  propose  the 
AIM  System  will  be  publicly  annouced  so 
that  the  public  will  be  able  to  review  the 
system  and  provide  comments  to  the 
Department  to  assist  in  refining  the  proposed 
system.  The  objectives  of  AIMS  are  (1)  to 
analyze  current  State  agency  program 
management;  (2)  to  foster  improved  State 
agency  program  administration;  (3)  to 
monitor  the  use  of  Federal  funds;  and  (4)  to 
protect  the  nutritional  integrity  of  meals 
served  under  the  child  nutrition  programs. 


Funding  for  Management  Improvement 

In  order  to  assist  State  agencies  to  meet  the 
cost  of  dealing  with  these  problems,  the 
Department  has  set  aside  the  $4  million  of 
SAE  fund  discretionary  money  referred  to 
above  and  will  make  it  available  to  States  for 
this  purpose  for  fiscal  year  1979.  In 
subsequent  Fiscal  years,  the  Department  will 
continue  to  use  a  portion  of  discretionary 
SAE  funds  in  this  manner  in  amounts  that  are 
necessary  to  operate  the  system  in  an 
effective  manner.  This  interim  regulation  sets 
out  the  formulae  for  the  management 
improvement  fund  allocations  which  will  be 
used  for  Fiscal  year  1979  and  until  such  time 
as  public  comment  both  on  the  formulae  and 
the  AIM  System  which  FNS  will  soon 
propose,  have  been  evaluated  and  a  final  rule 
issued.  The  Department  believes  that  given 
the  time  required  to  carry  out  the  rulemaking 
process,  to  propose  the  formulae  and  subject 
them  to  comment  and  possible  change  for 
Fiscal  year  1979  would  only  impede  the  task 
of  dealing  with  the  problems  cited  above.  In 
addition,  the  Department  wishes  to  provide 
fiscal  year  1979  funds  under  these  conditions 
to  States  so  that  they  can  beneFit  from  them 
while  developing  their  comments  based  upon 
actual  operating  experiences. 

Four  allocation  formulae  have  been 
established  and  function  in  the  manner 
described  below.  In  developing  these 
formulae,  the  Department  attempted  to 
measure  the  workload  that  the  anticipated 
AIM  System  would  have  on  the  individual 
States,  linking  the  formulae  to  the  problem 
areas  with  which  the  proposal  would  deal. 

First,  40  percent  of  the  management 
improvement  funds  will  be  allocated  in  equal 
shares  to  State  agencies  which  administer  the 
school  feeding  programs.  This  basic  payment 
recognizes  the  fact  that,  other  variables 
aside,  implementation  of  management 
improvement  activity  will  cause  all  States  to 
incur  additional  administrative  personnel 
costs. 

Second,  a  percentage  factor  will  be 
assigned  to  each  State  agency,  based  on  a 
comparison  of  the  number  of  School  Food 
Authorities  in  the  State  to  all  School  Food 
Authorities.  The  amounts  allocated  to  the 
States  will  be  determined  by  applying  the 
percentage  factor  against  an  amount  equal  to 
20  percent  of  the  total  management 
improvement  SAE  funds.  This  allocation  is 
tied  to  the  reed  under  the  proposed  system  to 
conduct  specified  numbers  of  reviews  and 
audits  of  School  Food  Authorities  each  year. 

A  State  with  a  large  number  of  School  Food 
Authorities  will  obviously  have  a  greater 
workload  than  one  with  relatively  few. 

Third,  an  additional  percentage  factor  for 
each  State  agency  will  be  developed,  based 
on  the  number  of  free  and  reduced  price 
meals  served  within  the  State  compared  to 
the  number  of  free  and  reduced  price  meals 
served  in  all  States.  Each  State's  share  will 
be  derived  by  applying  the  factor  to  20 
percent  of  the  total  funds.  This  formula  points 
out  the  fact  that  a  major  portion  of  the 
anticipated  AIM  System  is  directed  at 
ensuring  accurate  and  timely  management  of 
free  and  reduced  price  meal  applications  and 
accountability.  The  system  envisions  a 
comprehensive  review  of  free  and  reduced 
price  applications  in  a  school.  Thus,  the 
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burden  on  State  agency  personnel  will  be 
dependent  upon  the  numbers  of  free  and 
reduced  price  applications  involved. 

Fourth,  the  remaining  20  percent  will  be 
allocated  to  State  agencies  as  follows.  Each 
State  agency  will  be  allocated  one  equal 
share  fo.  each  School  Food  Authority  in  the 
State  with  an  enrollment  of  40,000  or  more. 

In  States  where  there  are  two  or  fewer  such 
School  Food  Authorities,  the  State  agency 
will  receive  an  equal  share  for  each  of  the 
two  largest,  as  long  as  each  has  an 
enrollment  of  more  than  2,000.  If  either  of  the 
two  has  less  than  2,000  enrollment,  a  share 
will  not  be  provided  for  it.  Finally,  a  State 
with  only  one  School  Food  Authority 
rpgardless  of  size  will  receive  one  share.  This 
last  allocation  is  used  because  the 
anticipated  AIM  System  would  require  more 
frequent  reviews  of  and  visits  to  the  larger 
School  Food  Authorities  on  the  grounds  that 
generally  speaking,  large  School  Food 
Au'horities  are  more  likely  to  encounter  the 
type  of  problem  which  AIMS  addresses. 

The  percentages  utilized  under  these 
allocations  were  chosen  on  the  following 
basis.  As  suggested  above,  the  base 
allocations  representing  40  percent  of  total 
available  funds,  are  provided  in  anticipation 
of  increased  personnel  costs.  The  40  percent 
figure  was  chosen  because  the  dollar  amount 
represented  by  its  application  to  total 
available  management  improvement  funds, 
divided  equally  among  all  States 
(approximately  $30,000)  is  the  amount  FNS 
estimates  is  necessary  to  employ  one 
administrative  staff  person  for  one  year, 
including  salary,  benefits,  support  staff, 
travel  and  other  related  expenses.  The 
remaining  60  percent  was  divided  equally 
into  three  20-percent  allocation  formulae 
because  each  of  the  factors  (i.e.,  numbers  of 
School  Food  Authorities,  numbers  of  large 
School  Food  Authorities  or  numbers  of  free 
and  reduced  price  meals)  is  significant  and, 
at  present,  there  is  no  evidence  to  warrant 
weighting  one  factor  more  heavily  than  the 
others.  Given  that  fact,  the  Department  is 
particularly  interested  in  public  comment  on 
(1)  the  factors  on  which  the  formulae  are 
based,  (2)  the  percentages  assigned  to  each 
factor,  (3)  the  proposed  allocation 
methodology  itself,  and  (4)  the  methodology 
in  light  of  the  proposed  AIM  System.  With 
regard  to  the  last  point,  the  Department 
believes  that  this  system  for  providing 
management  improvement  funds  must  be 
analyzed  as  part  of  an  overall  analysis  of  the 
AIM  System,  when  proposed  for  public 
comment. 

Other  Provisions 

Current  regulations  provide  that,  in  general, 
SAE  funds  are  to  be  used  by  State  agencies 
to  pay  salaries,  including  employee  benefits 
and  travel  expenses:  for  support  services;  for 
office  equipment;  and  for  staff  development, 
particularly  for  monitoring  and  training  of 
local  level  food  service  personnel.  Funds 
provided  under  this  amendment  are  to  be 
expended  within  the  same  guidelines. 
However,  these  funds  must  be  used  to 
establish  systems  for  auditing,  monitoring, 
technical  assistance  and  follow-up. 

This  activity  should  center  around  the 
problems  that  will  be  suggested  by  the 


performance  standards  of  the  AIMS  proposal. 
We  anticipate  that  these  will  include 
analyzing  approval  procedures  for  free  and 
reduced  price  meal  applications;  checking  to 
determine  whether  or  not  approved  free  and 
reduced  price  meal  applications  reflect 
current  enrollment;  evaluating  systems  for 
recording  and  reporting  meal  counts; 
evaluating  the  validity  of  claims  for 
reimbursement,  including  the  number  of 
meals  reported  by  the  category  (i.e.,  free, 
reduced  price  and  paid);  evaluating  the 
documentation  and  allowability  of  costs;  and 
evaluating  the  nutritional  integrity  of  meals, 
including  the  amounts  of  food  served  under 
required  components. 

Interim  Fund  Usage 

At  this  time,  the  Department;  is  aware  that 
implementation  the  AIM  System  cannot  be 
expected  until  at  least  the  second  quarter  of 
the  19751-80  school  year,  given  the  need  to 
propose  the  AIM  System  for  comment, 
evaluate  comments,  issue  final  rulemaking 
and  allow  States  time  to  prepare  for 
implementation.  With  this  interim  regulation, 
however,  the  Department  intends  to  allocate 
management  improvement  SAE  payments  to 
State  agencies  according  to  the  formulae 
found  in  this  interim  amendment  until  the 
anticipated  AIMS  regulation  and  this 
amendment  are  finalized.  Until  such  time  as 
AIMS  is  formally  implemented,  the 
Department  is  requiring  that  State  agencies 
use  management  improvement  SAE  funds  to 
establish  systems  for  auditing,  monitoring, 
technical  assistance,  and  follow-up  activity  ' 
related  to  the  six  areas  set  forth  above.  The 
Department  is  taking  this  approach  because  it 
believes  that  the  problems  are  sufficiently 
serious  and  widespread  as  to  merit 
immediate  attention.  As  part  of  the 
development  of  AIMS,  discussions  were  held 
with  representative  State  agency  personnel 
and,  as  a  result,  the  Department  believes  that 
there  is  agreement  as  to  the  areas  where 
problems  exist  and  that  States  can  make  * 
meaningful  use  of  these  funds. 

Prior  to  the  allocation  of  funds  to  be  made 
available  under  this  amendment,  each  State 
agency  will  be  advised  of  the  amount  of 
funds  it  will  receive  under  the  formulae  for 
fiscal  year  1979.  At  the  same  time,  each  will 
be  asked  to  determine  to  what  extent  it  can 
obligate  the  finds  for  the  current  fiscal  year. 
Funds  which  cannot  be  obligated  will  be 
removed  from  the  individual  State's 
allocation  and  be  made  available  to  other 
States  where  they  can  be  used  on  the  same 
formulae  basis.  The  amounts  each  State 
agency  will  earn  in  fiscal  year  1979  under  the 
formulae  are  set  forth  below. 

Connecticut .  $56,304 

Maine . 52,403 

Massachusetts _ _ _ 95,246 

New  Hampshire . „ .  48,953 

Rhode  Island . „ . . . ............ _ _ _  45,331 

Vermont . 49,387 

Delaware _ _ 42,191 

District  of  Columbia _  36,874 

Maryland _ _ _ ........... _ ... _ _ _ ...  62,439 

New  Jersey . 64,033 

New  York _ ...... _  1 59,857 

Pennsylvania _ _ _ _ _ _ _  1 09.967 

Puerto  Rico _ _ _ _ _ „ _ _ _  63,911 

Virginia .  70,142 

Virgin  Islands _ 35,841 

West  Virginia _ _ _ ..„ ......  53,700 

Alabama . 50,023 

Florida _  128,196 


Georgia - 62,889 

Kentucky . .............................................................  64,525 

Mississippi . 68,826 

North  Carolina _ _ 85,866 

South  Carolina . .  64,019 

T  ennessee . . . . . . . .... — ........  66, 1 62 

Illinois _  132,138 

Indiana .  70,947 

Michigan . 101.606 

Minnesota . 74,111 

Ohio . v .  136,730 

Wisconsin. . 95,452 

Arkansas . . 64,602 

Louisiana .  83.045 

New  Mexico...— ......................... _ 52,367 

Oklahoma . . .  73,572 

Texas .  165,260 

Colorado _ _ _ _ „...— _ _ —  53,520 

Iowa . 71,489 

Kansas .  80,117 

Missouri .  89,633 

Montana  ED... .  51,789 

Montana  HD . 28,306 

Nebraska . 59,283 

North  Dakota ...„ . . . — _ _ _  51 .216 

South  Dakota. . 51,486 

Utah .  45,041 

Wyoming . 42,744 

Alaska .  42,106 

American  Samoa . . 34,505 

Arizona .  73,338 

California .  206,115 

Guam .  34,595 

Hawaii _ 37,022 

Idaho . 45,857 

Nevada.. .  41.836 

Oregon .  61,870 

Trust  Territory  (including  No.  Marianas) .  42,300 

Washington .  58,889 

Total _ 4,000.000 


Final  Regulation  Issuance 
Robert  Greenstein,  Administrator,  FNS,  has 
determined  that  the  issuance  of  this 
regulation  in  an  interim,  rather  than 
proposed,  form  is  necessary  and  in  the  best 
interest  of  the  public,  the  programs,  and  the 
persons  served  by  the  programs.  This  is 
because  the  Department  is  interested  in 
issuing  funds  earmarked  for  management 
improvement  which  are  currently  available 
for  use  in  fiscal  year  1979  as  soon  as  possible 
so  that  State  may  use  these  additional  funds 
to  design  and  implement  their  own  review 
and  monitoring  system  at  this  time,  in 
anticipation  of  the  establishment  of  a  formal 
AIM  System  in  the  future.  It  was  originally 
planned  that  this  regulation  would  be  issued 
at  the  same  time  the  AIM  System  was 
proposed,  and  that  it  would  be  a  part  of  the 
total  AIM  System  package.  However,  the 
Department  now  believes  the  AIM  System 
needs  further  review  and  study,  including  a 
complete  review  of  Regional  and  State 
comments  received  over  the  past  year,  prior 
to  its  issuance  as  a  proposal  for  public 
comment.  It  was  therefore  determined  that 
this  part  of  the  AIM  System  governing  fund 
allocations  should  be  extracted  out  and 
allowed  to  be  published  for  the  purpose  of 
immediate  funds  release  for  fiscal  year  1979 
AIMS  funding  and  until  such  times  as  the 
AIMS  regulations  are  finalized.  The  public  is 
encouraged  to  comment  on  this  interim  rule. 
Comments  on  the  allocation  formula  are 
welcomed  from  State  agencies,  who  by  actual 
operations  have  received  the  benefits  of  this 
experience  and  can  provide  especially 
meaningful  input  into  the  development  of  a 
final  AIMS  allocation  formula.  For  added 
public  understanding  of  the  AIM  System  and 
to  encourage  additional  comments,  this 
regulation  will  again  be  published  in  the 
Federal  Register  when  the  entire  AIM  System 
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regulations  are  proposed  (expected  in  the 
near  future). 

The  Department  expects  to  finalize  this 
amendment  when  the  entire  AIMS  package, 
having  been  proposed,  is  finalized.  In  the 
interval,  until  such  time  as  the  funding 
formulae  are  issued  in  final  regulatory  form, 
the  formulae  in  this  amendment  will  remain 
in  effect. 

PART  235— STATE  ADMINISTRATIVE 
EXPENSE  FUNDS 

Accordingly,  7  CFR  Part  235  is 
amended  on  an  interim  basis  as  follows: 
1.  §  235.4  is  amended  by  adding  a  new 
paragraph  (b— 1)  as  follows: 

§  235.4  Allocations  of  funds  to  States. 
***** 

[b— 1)  For  the  fiscal  year  ending  September 
30, 1979,  and  for  each  succeeding  fiscal  year, 
FNS  shall  allocate  to  each  State  agency 
amounts  derived  by  application  of  the 
following  formulae.  Funds  issued  under  this 
paragraph  shall  be  subject  to  the  recall  and 
reallocation  provision  of  paragraph  (e)  of  this 
section,  except  that  for  the  fiscal  year  ending 
September  30, 1979,  funds  shall  be  allocated 
to  States  only  to  the  extent  that  FNS 
determines  that  they  can  be  obligated  by  the 
States  during  the  fiscal  year. 

(1)  One  equal  share  of  the  forty  (40)  percent 
of  the  funds  designated  by  FNS  for  use  in 
program  management  improvement. 

(2)  The  ratio  of  the  number  of  School  Food 
Authorities  within  the  State  to  School  Food 
Authorities  in  all  States  times  twenty  (20) 
percent  of  the  funds  designated  by  FNS  for 
use  in  program  management  improvement. 

(3)  The  ratio  of  the  number  of  free  and 
reduced  price  meals  served  within  the  State 
during  the  second  preceding  fiscal  year  to 
free  and  reduced  price  meals  served  in  all 
States  in  the  second  preceding  fiscal  year 
times  twenty  (20)  percent  of  the  funds 
designated  by  FNS  for  use  in  program 
management  improvement. 

(4)  Equal  shares  of  twenty  (20)  percent  of 
the  funds  designated  by  FNS  for  use  in 
program  management  improvement  for  each 
School  Food  Authority  which  has  an 
enrollment  of  40,000  or  more;  Provided, 
however,  That  in  States  where  there  are 
fewer  than  two  School  Food  Authorities  with 
enrollments  of  40,000,  or  more,  an  equal  share 
shall  be  provided  to  the  State  agency,  for 
either,  or  both  of  the  two  largest  School  Food 
Authorities  which  have  enrollments  of  more 
than  2,000  and;  Provided  further,  That  States 
with  only  one  School  Food  Authority, 
regardless  of  size,  shall  be  provided  with  one 
equal  share. 

***** 

2.  §  235.6  is  amended  by  adding  a  new 
paragraph  (a— 1)  as  follows: 

§  235.6  Use  of  funds. 
***** 

(a— 1)  State  Administrative  Expense  Funds 
paid  to  any  State  agency  under  §  235.4(b-l) 
shall  be  available  for  activities  associated 
with  improving  program  management,  and 
shall  be  used  for  administrative  expenses  in 
connection  with  auditing,  monitoring  and 
carrying  out  corrective  actions  to  ensure 
adherence  to  the  following  program 
performance  standards. 


(1)  All  applications  for  free  and  reduced 
price  meals  are  validly  approved  or  correctly 
denied. 

(2)  Free  and  reduced  price  meals  claimed 
for  reimbursement  are  less  than  or  equal  to 
the  number  of  currently  enrolled  children 
approved  for  (i)  free  and  (ii)  reduced  price 
meals  respectively,  times  the  days  of 
operation  for  the  reporting  period. 

(3)  The  total  number  of  meals  claimed  for 
reimbursement  is  equal  to  or  less  than  the 
average  daily  attendance  for  days  of 
operation  times  the  days  of  operation  for  the 
reporting  period. 

(4)  The  system  for  counting  and  recording 
meal  totals  for  paid,  free  and  reduced  price 
meals  claimed  for  reimbursement  at  both 
School  Food  Authority  and  school  levels 
yields  correct  claims. 

(5)  Reimbursement  claimed  for  meals  is 
limited  to  allowable  costs,  as  documented  by 
reviewable  records. 

(6)  Meals  claimed  for  reimbursement 
contain  food  components  and  quantities  as 
required  by  regulations  and  as  documented 
by  reviewable  production  records. 
***** 

This  proposal  has  been  reviewed  under 
USDA  criteria  established  to  implement 
Executive  Order  12044,  "Improving 
Government  Regulations,"  and  has  been 
classified  "significant.”  An  Approved  Draft 
Impact  Analysis  is  available  from  the  Office 
of  the  Director,  School  Programs  Division, 
USDA,  FNS,  Washington.  D.C.  20250. 

Dated:  September  7, 1979. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  235 

School  Nutrition  Programs;  State 
Administrative  Expense  Funds 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Extension  of  comment  period 
for  interim  rule. 

summary:  Notice  is  hereby  given  that 
the  period  for  receipt  of  comments  on 
the  interim  rule  published  September  14, 
1979  (44  FR  53487)  is  extended  from 
November  13, 1979  to  January  2, 1980. 
DATES:  Effective  September  7, 1979  as  an 
interim.  Comments  are  due  on  or  before 
January  2, 1980. 

ADDRESS:  Comments  should  be  sent  to 
Margaret  O’K.  Glavin,  Director,  School 
Programs  Division,  USDA,  FNS, 
Washington,  D.C.  20250.  Comments 
received  in  response  to  the  issuance  of 
this  regulation  will  be  available  for 
inspection  by  interested  parties  in  Room 
4300B,  Auditors  Building,  14th  Street  and 
Independence  Avenue,  S.W., 
Washington,  D.C.  during  regular 
business  hours  (8:30  a.m.  to  5:00  p.m.J. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  C.  Garnett  or  Barbara  Hallman 
at  the  above  address  or  by  phone  (202) 
447-9069. 

SUPPLEMENTARY  INFORMATION:  This 
interim  regulatory  amendment  is 
reprinted  following  exactly  as  it 
appeared  in  the  Federal  Register  at  44 
FR  53487  for  the  convenience  of  the 
reader.  Complete  supplementary 
information  is  available  therein. 

Dated:  October  25, 1979. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 
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